TOWN OF BERNE

ZONING BOARD OF APPEALS

P.O. Box 57

Berne, NY   12023

Date:  March 31, 2010

Present:  John Carsten, Acting Chairman; Terry Adams; George Christian; Attorney Andrew Brick; Werner Knopp was not in attendance; James Fallon recused himself.

Guests:  Supervisor George Gebe; Peter Schaming, Building & Zoning Administrator; Amanda Maleszweski; Attorney John Henry; Michael Leonard; David Adkins; Ann Letourneau; Mary Collins; Mike Vincent, Planning Board Member; Attorney Peter Lynch; Victor Procopio; Lewis Buckman, C.E.

PUBLIC HEARING

Mr. Carsten called the meeting to order at 7:00 p.m.  He stated he was the acting chair for the meeting tonight and introduced the members of the Zoning Board, Andrew Brick, Attorney, and Anita Clayton, secretary.  Mr. Carsten asked Mr. Brick to discuss briefly the purpose of this meeting and what the agenda will contain.

Mr. Brick stated that this matter was previously litigated; the appellant brought an Article 78 proceeding challenging a previous decision of this board.  The Zoning Board previously determined that they didn’t have jurisdiction to hear the matter when it was heard before the board this summer.  The appellant appealed that and Judge Egan of the Supreme Court heard that decision and upheld a number of the determinations the Zoning Board made in that matter.  However, he remanded it back to the board to answer specific questions that he believed were not adequately answered by this board in their previous decision and for which he believed they did have jurisdiction to answer those questions.  The purpose of the meeting tonight is to follow the judicial directive of Judge Egan to have a public hearing so this board can build a record and then make a determination on two very specific questions related to the original appeal challenging the issuance of the Certificate of Occupancy.  The two questions are:

1.  Whether the waste water disposal system located on the Procopio property is a new septic system for new construction, and

2.   Whether Helderberg Lake serves as a source of the public water supply of Water District No. 1, Town of Bethlehem.

Mr. Carsten asked the plaintiff to present their position.  

Attorney John Henry spoke.  He represents Ann Letourneau in this matter.  Mr. Henry restated Judge Egan’s directions and the questions to be addressed.  Mr. Henry stated he would address the Helderberg Lake issue first.

He stated that questions was easily answered by the submission he made to the ZBA dated 3/29/10.  Attached to that submission is a letter dated 3/18/10 from the Town of Bethlehem and marked as Exhibit D.  He stated that letter confirms that Helderberg Lake is part of the Bethlehem Watershed and feeds into the Vly Creek Reservoir.  Also attached to that correspondence is a letter from Albany County dated 12/21/06, which was previously in the record of the proceedings before the ZBA that went to Judge 
Egan on the Article 78 petition and in that correspondence the County also confirmed in a letter to Mr. Schaming that Helderberg Lake was part of the Bethlehem Watershed.  Due to this information Mr. Henry stated he felt it was clear what the answer to the first question is.  He stated that the Town of Bethlehem’s Watershed Regulations Section 100.18(d)(3) stated the Vly Creek Reservoir is part of Water District #1 of the Town of Bethlehem.  Because Helderberg Lake is part of the Town of Bethlehem’s Watershed, Mr. Henry stated Mr. Procopio is required to comply with the Town of Bethlehem’s Watershed regulations. He stated the existing septic system on Mr. Procopio’s property does not comply with those regulations. It does not meet the setback requirements; there has not been a variance or other approval granted by the Town. Mr. Henry stated that he felt the first part of Judge Egan’s remittal whether the lake is part of the watershed is pretty clearly established.  With respect to the second issue sent back to the ZBA, Mr. Henry stated that the answer is also equally clear.  He stated that this was not a replacement of an existing structure; the evidence previously submitted clearly shows the pre-existing structure Mr. Procopio had on the property was a collapsed building. It had obviously been abandoned as shown by the pictures submitted.  When the new building was constructed, no materials from the previous structure were used; there was a new foundation, was in a different location; the new house is directly on the lake; doesn’t have the same layout or size; the old structure was a seasonal structure and there is now a year round structure that is several hundred, if not one thousand square feet larger than the prior structure. In addition, the septic system that has been constructed was an entirely new septic system.  There was some evidence from Mr. Procopio’s engineer that he had found an old septic system on the property.  There is an affidavit from Mr. Buckman which states he had found an old septic system, or at least the pvc piping from an old septic system on the property.  There is nothing to show there was any reuse or replacement of that system.  In fact he described it as a new system.  The septic system in place now is not in the same location; does not use any of the same materials and serves an entirely different structure.  Mr. Henry stated that there is no basis on which the ZBA can conclude that this is anything other than new construction.  In fact, if you go back and look at the building permit application, Mr. Procopio described it as new construction.  He applied for a building permit for a new home and that was the basis for the issuance of the building permit and the basis for the CO, which we are challenging now, was ultimately issued.  Mr. Henry stated the evidence and the record is very clear that what was on that property before Mr. Procopio started building the new building was abandoned.  It’s obvious from the photographs and the record that the building had collapsed and had been abandoned.  There is no basis to which you can conclude that this was a replacement of an existing use, it was an abandoned use.  For those reasons, we submit that the answer to both of the questions proposed by Justice Egan, it’s fairly clear that 1) the lake is part of the watershed;  the evidence is abundantly clear that  this is a creation of not only a new home, but a new septic system for a new home. For those reasons, the CO should be vacated.  Mr. Procopio can go to the County and seek inspection and approval of his system and that is up to the County to entertain.  The fact that the lake is part of the watershed; that the system doesn’t comply with the watershed regulations and does not comply with the Sanitary Code which he is required to do, because it is a new system; we submit that the CO should be vacated. 

Mr. Christian asked Mr. Henry what the difference in size is, and did not recall anything right now to compare that statement with in the record.  Mr. Henry stated that the only thing he could think of in the record right now is the photographs showing the size of the structure.  There are some photographs of the collapsed structure that was previously on the property and it’s pretty clear it was a smaller, seasonal structure.  Mr. Christian asked if he was referring to the pancake roof, Mr. Henry stated that was correct and he said there would be building plans and drawings for the new building and would have been filed with the building department.  Mr. Christian stated that he did not recall that being part of the record.  Mr. Henry stated that he believed they were on file with the town but that he has not submitted them so far and if the board does wish to consider those he could certainly arrange for those to be presented.  

Mr. Christian referred to the Town of Bethlehem’s Watershed Regulations dated 13th of  March 1961, that appears to be the addition of Helderberg Lake as the watershed designation among other water courses and places there.  Mr. Christian asked if Mr. Henry was prepared to give an opinion about whether or not if this building had been in reasonable shape and the septic was totally gone and the old owner had wanted to replace the septic, would that have been precluded as of March 13, 1961 from enjoying the property with any other septic there at all.  Mr. Henry stated they would have had to comply with the watershed regulations.  He stated that Town of Bethlehem and the County could determine whether there were alternative mechanisms that could be employed to comply with the watershed regulations and the sanitary code.  Mr. Christian asked if Mr. Henry was aware of any litigation with respect to these regulations in any court of record.  Mr. Henry stated he was not.  

Mr. Peter Lynch introduced himself as Mr. Procopio’s attorney.  He stated he would like to make part of the record four (4) photographs of the site at the time of construction which indicate the location of the pcb pipe which was part of the then septic system.  Mr Lewis Buckman, the engineer, will address those photos specifically; he was on the site and observed it and can describe what it was.  Mr. Lynch stated that one of the issues Judge Egan found was that the ZBA did not have to interpret the provisions of 75A, because he cited the July 6, 2007 memorandum from Cheryl Fischer of the Department of State; “replacement septic system is not required to meet the design requirement of the Sanitary Health Code.”  In context, that’s the law of the case here, that because we are replacing a system, it is not subject to the Sanitary Code.  In answer to Mr. Christian’s question about the watershed rules, this system, this house, predated the implementation of the rules in 1961.  Our contention is that it is a non-conforming use.  And just like the Sanitary Code under 75A, it was determined by the Department of State not to apply to the replacement of an existing system.  It is our contention that the watershed regulations, having come in after the fact is also subject to the fact that this is a grandfathered site.  In common sense, grandfathering has a real purpose.  If you have everyone on this lake, or any other lake for that matter, with a septic system that fails, the right to replace that system as a non-conforming use exists.  When looking at the pre-existing pipes, which was clearly an old septic type arrangement that didn’t really meet current standards, and you compare that with the AdvanTex system that was installed, you can see it is night and day.  Mr. Buckman can certainly elaborate on the efficiency of the new system.  To go back to the specific question of the watershed rules, it’s our contention that even if it were in the watershed, it’s grandfathered as a non-conforming use.  Mr. Lynch stated that the March 18, 2010 letter which Mr. Henry references from Josh Cansler, is not in any way, shape or form an actual determination that Helderberg Lake is in the watershed.  It only refers to documents that say it is in the watershed.   Mr. Lynch contacted Mark Fitzimmons, the Director of the Albany County Economic Conservation and Planning office about this issue and by e-memo of 2/3/10, he wrote back stating he disagreed that water is diverted directly from Helderberg Lake to the Vly Creek Reservoir by Water District #1.  Mr. Lynch stated that Helderberg Lake is determined to be Class B fresh surface waters.  Mr. Lynch submitted the rules on Class B water and requested it be submitted as part of the record.  The New York Codes, Rules and Regulations, 6 NY ADC 701.7, stated the best usages of Class B waters are primary and secondary contact recreation and fishing.  These waters shall be suitable for fish, shellfish and wildlife propagation and survival; therefore Helderberg Lake is not a water supply.  The appellant, who bears the burden of proof, has failed to present sufficient evidence to demonstrate that Helderberg Lake is actually part of the watershed and subject to the watershed regulations. The court found in this case that because 75A does not apply to replacement systems, then we do not have to comply with those setbacks.  The argument that Mr. Henry is making that this is not a replacement system is belied by the actual facts.  Mr. Lynch stated there was a house, there was a septic system.  The house had fallen into disrepair and in replacement of the house; Mr. Procopio replaced the septic system with a state of the art system. This was not virgin land; this was not just some building lot somewhere, this was a replacement; and of course, it’s a new system, but it is a new system to replace the existing system.  With respect to Judge Egan’s questions; is this new system; it is a new replacement system, and as a replacement system, it is exempt from 75A.  Is it in the watershed?  We submit the appellant has failed to meet its burden on that point, but in view of the fact that it is a non-conforming use; the water is not drinking source water. It is a Class B water surface and questions have been raised as to weather it is or is not in the watershed, we submit the appeal should be denied with respect to the determination of weather it is in the watershed or not.  At this time, Mr. Buckman will talk about what he found and what steps he took with respect to designing the septic system. 

Mr. Lewis Buckman introduced himself and stated he is a Professional Engineer and Surveyor and designed the replacement system for Victor Procopio.  To address the existing system, I took the pictures of the old system and it was absolutely clear that there had been two (2) laterals running in a northerly direction with the ends exposed.  He stated he could not predict how long that had been there but that there was vegetation above pipes and it was his experience that this was an existing system.  There probably was a tank of some kind, but it may have been metal and that could explain why it wasn’t there; if it had been concrete Mr. Buckman stated he would have seen it.  It was probably a system that had a steel tank and was connected to the laterals.  The system that we designed is one of the state of the art systems that have been developed in the last 8-10 years.  It is a system that creates an effluent which is satisfactory for what is called intermittent stream discharge.  It creates an effluent with less than 5 parts per million of BOD with and 10 parts  suspended solids and even the nitrogen level is down to intermittent stream standards, which indicates it is operating properly.  Mr. Buckman stated he selected this system by reviewing the literature on this subject, which is Enhanced Treatment Units, and Mr. Buckman and Mr. Procopio felt that the AdvanTex system was the best in terms of maintenance because you cannot even buy this system without a maintenance contract of at least three (3) years, where the company maintains the system throughout the contract period.  The intention is that these maintenance contracts will be renewed in perpetuity.  It’s incumbent upon the reviewing authority to create such a reviewing process. Mr. Buckman stated that just recently 75A has been revised to allow these kinds of systems, even on new construction provided they are what’s called NSF 40 certified, which this system is, providing there is an agency that can review the maintenance contract and they allowed some modifications to the standards that exists for new construction.  Mr. Buckman stated he proceeded with the project, knowing it had been an existing system, and he took the position that this was a replacement system and before 75A was revised, you did not have to comply with 75A for replacement systems.  Mr. Carsten asked Mr. Buckman if he could contrast this system that he designed with conventional systems.  Mr. Buckman stated that the conventional septic system relies on a septic tank and a leach field and the effluent that leaves the septic tank receives its final treatment in the trenches in the leach field where a scum builds up between the stones of the leach field and the native soil and the microorganisms grow in that scum and makes the final treatment before the effluent leaves and enters the groundwater.   The problem exists in the hilltowns and lots of places where you cannot find soil which meets the standards which is a certain percolation rate and a certain distance to impervious materials and that is why we have so many of what is called raised systems in Albany County, where you import fill to create the environment.  What Mr. Procopio has is a septic tank and the enhanced treatment unit which is what they call a packed bed filter which takes the effluent from the septic tank, runs it through filters, and re-circulates a portion of it back to the septic tank to create the environment artificially that would normally be done in the soil, and beyond that, the effluent from the enhanced treatment unit is pumped to a small sand filter, which has been build to the standards adopted by the State of Rhode Island where they also have lousy soil, so it even gets a final polishing before it enters the groundwater.  Mr. Buckman stated that he firmly believes that what comes out of that sand filter, which can be monitored, is not a hazard to public health.  Mr. Carsten asked if a conventional system would not be acceptable.  Mr. Buckman answered that you could not have found adequate space on that lot to construct a conventional system; it was not physically possible. You would have had to bring in fill and the slope was too much and this made entirely more sense.  Mr. Carsten asked if this entire system is contained on the lot where the house is built.  Mr. Buckman stated it was.  Mr. Buckman stated this is pumped because the septic tank is on the lower part of the lot and the sand filter was placed as far away from the lake as possible, which is up on the west side of the lot.  Mr. Carsten asked if Mr. Buckman designed these types of systems for other lake property.  He stated he had not but had been to a demonstration project on the lake which is the water supply for the City of Syracuse.  They have financed a pilot project where he visited 8-10 sites with various kinds of systems right next to the lake and that is still the water supply for the City of Syracuse.  They have unique background.  The City of Syracuse used to send honey dippers to the camps in the summer to take the stuff away and they became part of these new enhanced systems that have been installed and are working. Mr. Buckman stated that he had not designed any systems but has done all the research necessary to do it.  Mr. Christian asked if Mr. Buckman had done engineering work both in the Town of Berne and Town of Bethlehem.  Mr. Buckman answered yes.  Mr. Christian asked if he had every dealt with clients or governmental entities whereby these Bethlehem Watershed regulations came into play and made you make a professional judgment; Mr. Buckman answered he had not.  Mr. Christian said so no one has brought it up to your recollection in any capacity.  Mr. Buckman said the subject has come up during this project; Mr. Christian said excluding this proceeding.  Mr. Buckman stated he had not been involved in projects where the rules of the Bethlehem Water District came into play.  Mr. Adams asked if the system he designed is primarily for small non-conforming lots.  Mr. Buckman answered yes, but not exclusively because they are all designed for single family residences and can be made a little bigger.  Mr. Carsten asked what would happen if you didn’t mess with the septic system and put the house there and hooked up to the system, what would have happened; would it have worked?  Mr. Buckman stated that he would have suggested that it would have failed over a period of time looking at the laterals.  He also stated that he did not see the ends of the lines but wouldn’t have been surprised if there were not encroaching on the property to the north.  Mr. Christian asked when where the photos taken; Mr. Buckman stated during the construction, and Mr. Procopio stated it was May, 2006.  

Attorney Brick asked if Mr. Buckman could set forth for the record his years of practice, his licenses and educational background.  Mr. Buckman stated he has been practicing since 1975; for 35+ years; he received his engineering license in 1965 and his surveying license in 1975.  

Mr. Carsten asked if Mr. Henry had any questions for Mr. Buckman.  Mr. Henry asked if Mr. Buckman used any parts of the prior system when you built the new system.  Mr. Buckman answered no.  Mr. Henry asked if he was able to locate a tank or any thing related to the system; Mr. Buckman said he did not see anything other than the pipes.  Mr. Henry asked if he looked for the tank with a metal detector or anything else.  Mr. Buckman stated this was an excavation when he was there.  Mr. Henry asked if he knew where these pipes led to and from.  Mr. Buckman said he was looking at the open end of the pipe, and pointing to the pictures showed how they would run and suggested they were coming from the preexisting house.  Mr. Henry asked if he knew they were pipes for a septic system; Mr. Buckman said those are the types of pipes used for a sewer system and in his opinion that is what they were used for.  Mr. Henry asked if when Mr. Buckman designed the system at Mr. Propcopio’s residence of he used any design elements or anything else from the old system. Mr. Buckman answered no.  Mr. Henry asked if the new system was in an entirely new location; Mr. Buckman stated yes. Mr. Henry stated that by looking at the pictures, if there was a tank there would it have been to the north; Mr. Buckman said the tank would have been to the south; Mr. Henry stated the tank is now up closer to the road.  Mr. Buckman said the septic tank is probably in the general area where the other one might have been because it is at the lower end of the lot and because it incorporates pumps everything else now is uphill.  Mr. Henry asked if other than the tank, would there have been a leach field for this system.  Mr. Buckman stated that according to the pictures, this was the leach field where the pipes took effluent from some type of tank. Mr. Henry stated he had no further questions.     

Mr. Carsten asked if there were any questions from the guests in the audience.

Mr. Tom McQuade stated that anytime he has seen an old system replaced the steel tank rots away and all elements are generally replaced.   Mr. Buckman stated that typically when you replace a system, you replace everything, and particularly if there is a steel tank they are simply not good practice anymore and they are usually rotted away if you can find them.  The fact that there was no evidence of a concrete tank, leads him to believe that whatever type of tank was there was steel, and if the excavator found anything it was hauled away.  Mr. Buckman stated he was not involved in the home construction and was there to take pictures of the progress.  Mr. Christian asked if the old structure was on the property when Mr. Buckman took the photographs.  Mr. Buckman stated the old structure was not there.  Mr. Christian asked if Mr. Buckman had any idea what the proximity of these pipes was to the old structure.  Mr. Buckman stated  that the existing lot was so small; he never saw the house that was demolished; it is all speculation; but knowing the size of the lot and that these pipes are downhill from where the house was, it’s kind of logical it was the leach field. 

Mr. Carsten asked if there were any comments from Mr. Schaming, Town of Berne Building and Zoning Administrator.  Mr. Schaming stated that this was a structure that had collapsed and Mr. Procopio came into the Town Board and asked if he could replace it and they said he could and the Zoning Board of Appeals had upheld that if you have a collapsed structure you could replace it without a variance.  Mr. Schaming stated he saw the collapsed structure, saw the pipe where it was going out to a septic tank of some sort; it was a waste pipe, it is not used for anything else, it was a 4 inch cast iron pipe; it goes to a septic system of some sort or the lake.  Mr. Carsten asked Mr. Schaming if he issued the building permit; he stated yes.  Mr. Carsten asked as part of that process if Mr. Schaming was responsible to review the septic system that was there.  Mr. Schaming sated he followed up on that with NYS Department of Health; and at first Albany County did not want to get involved, they said they wanted nothing to do with this because you are replacing an existing system.  Mr. Schaming called NYS Health Department and they basically had nothing to do with it either.  He then followed up and found out that New York State had some information on a fact sheet on the internet and there are no regulations for what they have printed on the internet as far as replacement houses.  Mr. Schaming stated that when it is a replacement system it’s existing and you can replace it and you don’t normally put a septic system where it was.  You can’t put the leach field in the same place because the soil is already wasted at that point, you have to move it; you can’t use the same materials; you can’t put it in the same place; everything has to be replaced. Mar Schaming discussed this with Mr. Procopio and because it was a lake where Mr. Procopio would be swimming, and other people would be swimming, he wanted to do the better of the options and he put in a good system. Mr. Schaming sated he could have used the existing system; there was nothing that said he couldn’t use that; legally he could have, whether or not it worked that’s a different scenario, but he did not have to put this system in. Mr. Schaming sated Mr. Procopio ultimately did the right thing and he spent a lot of money to do it. Mr. Procopio stated he could have spent $500 to put a concrete tank in but spent, but took the high road and spent $40,000 and felt he did the right thing.     

Mr. Henry asked for a moment for rebuttal.  The issue was raised whether this was a non-conforming use and Mr. Procopio and Mr. Lynch stated the house was a preexisting non-conforming use and one thing he wanted to make clear was that if that was the case, the old house, even if it was a non-conforming use, it’s pretty well settled that once you abandon that use you are no longer entitled to that use.  In addition, under the Town of Berne Code Section 190-48 you can’t replace a non-conforming use with a larger structure.  He stated that it was pretty clear that the structure built was a larger structure

that’s outside the Town Code provisions and in addition to that he pointed out that the preexisting home was demolished and taken away at one point and he handed up some photographs, already in the record, to the board members, which show there was no structure at all on the property and doesn’t feel it can be viewed as repair or replacement of an existing use or structure.  In addition there was no use of the preexisting home and any non-conforming status that may have existed at the time was lost by virtue pf the abandonment of the use. Furthermore, Mr. Henry submits that the system hat was designed and installed was, in fact, a new system and the idea that he could have used the old system, that first of all we don’t know if it already existed, that is a stretch to put it mildly.  Mr. Procopio built a new house that is essentially three stories high, it is a substantial size, not sure of the square feet, multiple bedrooms, and multiple bathrooms that would not have been able to be served by whatever system was in place if there was one, and by virtue of the abandonment of the use, Mr. Henry submits that Mr. Procopio has lost any right of the status of non-conforming use and should be required to comply with the Watershed Regulations and the Sanitary Code; that is all we’re asking.

Mr. Schaming stated that the size of the house is not listed as either one or two; he doesn’t know why that was even brought up.  He also stated that he watched Mr. Procopio take that house down piece by piece and removed it in the back of his pick up truck. Mr. Lynch stated that house was a two story house, is now a two story house and was built on the same footprint and is not one of the remanded issues; but the abandonment of the use is completely belied by the record; you may recall that Mr. Procopio obtained a contract to buy the property and before he did anything he came to the town and the Town Board approved the demolition of the existing structure for the purpose of replacing it with a new structure.  So clearly there was no intent to abandon anything but rather to deal with an existing structure that had collapse and Mr. Procopio went each step of the way asking the town for approval of what to do.  The idea that the non-conforming use had lapsed is simply belied by the record because Mr. Procopio did in fact get town approval to demolish it before he could rebuild it.  Mr. Lynch stated that the non-conforming use issue is solid in the record, it’s a replacement of  a lifetime structured, it’s a replacement of a home, and clearly the issue from Judge Egan is basically are we building a new system of replacing a system.  Counsel referred to two pipes in the ground and Mr. Buckman stated in his opinion it was clearly for a septic system and Mr. Schaming also just indicated that he saw a pipe for a septic system.  Commons sense dictated that it was a septic system for this home and for Mr. Procopio to have connected back into that would have been a shame.  It would have been a hazard to the lake to continue to use an obsolete system and so he replaced it with a new system, and as Judge Egan found in his decisions, the Secretary of State’s office has already determined the replacement of the system is not subject to the Sanitary Code setbacks.

Mr. Christian asked Mr. Schaming, Mr. Lynch and Mr. Henry the same questions.  The word new keeps coming up.  What is your understanding of new as it relates to whether it comes out of something that never existed before, whether in a new or deteriorated state versus something that is somehow addressing a deteriorated or broken down or otherwise non-working system.  Where does the borderline between new and replacement exist if you want to address that issue? Mr. Lynch answered that a new system would be if you had a lot and you were going to build on that lot for the first time, virgin turf, this is a new system, new construction.  Mr. Christian said so out of nothing before springs up this, anything else is replacement, reconstruction or similar term.  Mr. Lynch said that is correct6 because you are replacing an obsolete system with a new system, but you are replacing it.  It goes to the whole context of the issue, you have to recognize there are existing homes, there are existing systems and when the systems fail they have to be replaced with new systems.  So the replacement with a new system is exempt from 75A.  New in context of this case from our perspective is if you are going to build a new turf, virgin land that has not previously had a home or system on it, that is a new system. It is not a new system if you’re replacing an existing system with new parts or system.  This is a replacement system here. 

 Mr. Henry responded.  What we have here is a pre-existing structure on the property that collapsed and was torn down.  That structure was of no relevance at this point.  Whether it had a septic system or not at the time it was constructed is completely irrelevant.  What they did was go in and build an entirely new home; if these were to be put on the market tomorrow, I’m sure Mr. Procopio would say it was built in 2008, 2009, whenever the construction had taken place.  He would not say the home was built back in the 60’s or 50’ or whenever it was originally constructed.  The fact is that this was a construction of a new house, in an entirely different location, using entirely new materials, of a different size, scope, using modern materials for year round use, in place of a prior, collapsed shack.  When you look at the system that was built, there was not the reuse of any portion of the system, it was not simply put in a new tank or new pipes to replace either the system or the house and if you look at the July 6, 2007 letter from the Division of Code Enforcement and Administration, what that says is replacing a building with the same number of bedrooms can use the existing septic system.  We now have a multi-bedroom, multi-bathroom home in place of a prior seasonal structure.  That is not what is contemplated by the Department of State in its view of what replacement is.  To find that this is anything other than new construction is a stretch.  Otherwise, why did he go and get a building permit; why did he go and get a Certificate of Occupancy.  You only need a building permit for new construction.  You don’t need a building permit to replace or repair an existing structure.  So, for those reasons, I submit that this is pretty clear that this is new construction.

Mr. Christian asked Mr. Schaming if he had a response to the question he posed.  Mr. Schaming responded in regards to codes, town law and town zoning?  Mr. Christian asked if it comes out of nothing or does something have to be there?  Mr. Schaming responded that something has to be there.  It was a home, it was a multi-bedroom home, multi-bath, I was in the building, even though it was in a state of collapse; I was in it.  I was the one who had to declare it unsafe.  New York State Code allows you to do everything that Mr. Procopio did.  

Mr. Christian said to Mr. Henry, you mentioned the abandonment issue.  Do you know how and when this abandonment took place?  Mr. Henry responded that sometime prior to the Town Board’s proceedings which took place back in 2001, I believe.  Obviously at that point there was no use of this structure and the abandonment would have happened at some point prior to that.  I don’t know when that would have happened but, obviously the structure had collapsed and at some point was not being used for some substantial amount of time by the prior owner.  When did the structure actually collapse?  I’m not sure anybody knows that.  The best answer I can give you is prior to 2001.

Mary Dankert Collins stated they have property on Helderberg Lake and have since the 1940’s.  Her grandfather had one of the three homes that was on the lake before anyone else was ever there.  Mr. Calabrese owned that camp and used it right up until he got ill.  And shortly after that is when the roof collapsed.  There were five (5) people that lived in that home.  It was at least a four (4) bedroom summer home.  So that’s more than a two (2) bedroom shack that it was referred to; and unfortunately when he took ill, he couldn’t repair the roof and his daughter wanted to rebuild on that property and was told that she couldn’t.  So therefore, it stayed the way it did until Mr. Procopio bought the property; and I’m going to say it’s a vast improvement on what was there.  And we’re grateful being property owners there and swim in the lake that he put in the system hat he put in, because there’s an issue of other people’s septics maybe not meeting the code or the standard of which this so called watershed is used for.  

Attorney Brick wanted to remind everybody that the purpose of the public hearing tonight is related to very distinct and specific questions that the Judge has asked the board to respond to and they are whether or not this constituted a new septic system for new construction and whether or not the Bethlehem Watershed Board rules apply.  

Tina Dankert stated she also lives on Helderberg Lake.  The taxes were still being paid on this property, were they not through all this time by Mr. Calabrese, so that would constitute it not being abandoned. 

Mr. Procopio asked if he could address the abandonment issue.  He stated he is not an attorney but there are two things the Town of Berne Code states for abandonment.  The first thing is intent.  No one, whether the Calabrese before me or myself had the intent to abandon the non –conforming use.  When the structure had fallen a Notice of Order was issued by the Town of Berne.  Within four (4) months, it had fallen in the spring with the heavy weight of the March snow; by that upcoming June, three (3) months from then, Mr. Schaming issued a Notice of Order.  I appeared before the Town Board that July and said if there’s a possibility that I may rebuild it, I will take this structure down.  The lead paint was creeping toward the lake.  You’ve got six months there. There was no intent to abandon, let alone an abandonment of some mythical time.  Counsel doesn’t know when it was actually abandoned.  It fell down, I believe, that March and three (3) months later, Mr. Schaming correct me if I’m incorrect, Mr. Schaming stated that was correct; I went into the town within four (4) months.  There has to be a two (2) year clock of inactivity for a usage to be deemed a non-conforming usage that has expired.  And not only that, may I demonstrate the fact that my building permits never lapsed and I continually worked on it.  If there was intent to abandon the non-conforming use of that property, I would never have renewed the building permits.  So, for counsel to make the point that there was an abandonment, and again that was not one of Judge Egan’s points that he want addressed here, so that can be tabled, no one has to discuss that.  But, I would like to make a second point about the watershed laws.  This is something that both Mr. Schaming has discussed with me, Mr. Leonard has discussed with me, and the head of the Helderberg Lake Association has discussed with me.  People don’t understand that this action although centered on Mr. Procopio’s septic tank; there’s two points that have to be made here.  The Watershed Rules and Regulations are not solely about waste receptacles.  They have other codicils of law that have to be considered.  And those codicils of law include swimming, boating, fishing, bathing and any type of recreation on Helderberg Lake.  If in fact Helderberg Lake is considered part of the watershed, then this single act ion will preclude any and all members and owners of Helderberg Lake using those facilities.  No if that is Ms. Letourneau’s primary intent to bar every property owner from the lake of its use, we cannot selectively enforce the law.  If the Town of Bethlehem believes that this is in fact a watershed, according to the law it’s not.  A Schedule B, Class B watercourse cannot be used as drinking water.  Helderberg Lake is schedule and classified as such a class.  If it’s a Schedule A they can have drinking water.  Because it is a Schedule B we are allowed to swim and fish.  If this goes through as a watercourse, then upon their weekly patrols, the Town of Bethlehem will have to have the Sheriff’s enforce the whole law, no bathing, no swimming, no fishing, no boats, no recreation of any kind.  I think everybody on Helderberg Lake is a lot less worried about my Ferrari state of the art waste water treatment system, not a septic system, than whether or not there kids are going to be able to swim on the 4th of July.  I would really like that to be heavily weighed in your consideration of this as a watershed.  

Mr. McQuade sated his house was the last new construction on the lake.  I dealt with Mr. Schaming, I dealt with the Town, I dealt with Albany County and Mr. Buckman was my engineer.   I could not receive a building permit until Albany County approved my septic tank design, my septic tank fill and the perc test plus suitable water testing.  Mr. Carsten asked what year that was; Mr. McQuade answered 14 years ago, in 1996 it was built.  It was a two year process for my for my new construction because we did a lot ourselves, however I did not receive a building permit from the town until the County approved it.  And I had no approval process or review by the Town of Bethlehem.  And that is certainly past the time I heard of 1961.  So the town followed all the guidelines there so I was the last new construction.  That is the definition of new construction.  I had a preexisting non-conforming undersized lot of one and one-half (1 ½) acres, because it was preexisting I was able to construct as long as I could get a suitable septic and water system approved by Albany County and I did not get a building permit until that was approved. Now, if you take our camp, I am in the same situation as Mr. Procopio with Dr. Letourneau, that if something were to fall on that camp, I’d like to put that structure or similar size structure up.  Any person on that lake, include the doctor’s house, was a summer camp.  Her place has no foundation, it was never originally, when it was owned by, I cannot remember her name; seasonal, it was expanded, it was winterized and was made year round like several places on our lake, like on Warner’s Lake; Thompson’s Lake.  Mr. Carsten said we are kind of straying from the issue.  Mr. McQuade stated the Town of Bethlehem watershed never played into any of that.   

Mr. Mike Leonard stated he has lived on the lake for thirty (30) something years now.  I have been involved with the association as past president and board of directors.  Number one, if there is a problem with the septic system, and anybody on the lake detects it, a fisherman, a person walking, the association dye tests for leaks  We use plumber’s dye, just like Albany County does when they come on a complaint, the same stuff.  Mr. Carsten stated that is obviously a good practice but it doesn’t answer our question.  Mr. Leonard replies it tells us there was a septic system there and it worked when the Calabrese’s owned that house. If it leaked or had gone bad, it would have been tested and fixed.  The lake was built in 1928, way before Bethlehem came in to take water from anywhere, and I think there is some confusion between a watershed and a reservoir.  We are not a reservoir.  If we were a reservoir, there would be no fishing, there would be no swimming, and there would be no boating.  When I was president in 1999, I dealt with the Town of Bethlehem over a snowmobile issue and Mr. Secore who worked there at the time, told me the same thing.  Mike, you don’t want to be declared a reservoir because you wouldn’t have any boats, swimming or fishing.   

Mr. Carsten asked if anyone else had anything to say.  No one replied.  He stated we are faced with responding to the Judge on these issues and we have the two questions.  Whether or not the disposable system is a new septic system for new construction and whether or not Helderberg Lake serves as a public water supply for the Town of Bethlehem.  

Attorney Brick suggested that if everyone has had a chance to comment to close the public hearing and then we can discuss how to proceed.  Mr. Carsten asked if there were any more questions or comment from public.  He said I think we have given everyone the opportunity; I would entertain a motion to close the public hearing.  Mr. Adams made a motion to close the public hearing, Mr. Christina seconded, all were in favor and the public hearing was closed at 8:09 pm.

Attorney Brick told the board they have a number of options.  He stated this is a somewhat unique circumstance in that it is a remand from a Judge but it is still ultimately an appeal for a code interpretation as to whether or not the CO was properly issued by  Building Inspector Schaming.  The public hearing has been closed.  Pursuant to New York State Town Law you must, as a board, render a decisions within sixty-two (62) days from the close of the public hearing.  You’re under no obligation to render a decision tonight, the same night as the public hearing.  If you feel you are competent, to not only issue a decision this evening, but also set forth on the record the findings of fact upon which that decisions is based, then you have the ability to make a decision tonight.  If you want to review the submittals that were submitted to you this evening, I know some of it you are seeing for the first time, then it would be appropriate for you to reserve your decision, and then make the decision within the next sixty-two (62) days.  What I would recommend is, if you are going to reserve decision, at least give the members of the public who are interested, the date that you anticipate when the decision will be reached, which could be at your next regularly scheduled meeting or one subsequent to that.  

Mr. Carsten stated the chair will entertain a motion to reserve decision to a further date on both questions.  Mr. Christina stated he would make that motion; Mr. Adams seconded that, all were in favor by signifying aye and the motion was carried.  Mr. Carsten stated that they will reserve decision on both these issues to a further date and will try and determine an available date.  Mr. Carsten stated that at this point we have to meet within sixty-two (62) days and render a decision.  Attorney Brick stated the law says you have to reach a decision within sixty-two (62) days.  The secretary was asked to review the calendar and May 19 was chosen as the day for the decision date.   

Mr. Carsten thanked everyone and stated that concludes the proceedings for this evening.  

Respectfully submitted by

Anita C. Clayton

ZBA Secretary 
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