PLANNING BOARD WORKSHOP

TOWN OF BERNE

P.O. Box 57

Berne, NY   12023

Date:  March 18, 2010

Present:  Gerard Chartier, Chairman; Mike Vincent; Alan Rockmore; Tim Lippert; Katherine Hill-Brown; Wayne Emory, Town Board Liaison.

Guests:   M. Lenkiewicz; Dawn Jordan; Leslie Lombardo; Joseph Swaha; Ron Jordan; Russsell Pokorny; Lois & Victor Porlier: Peter Sedlmeir; Ed Ackroyd; Jim & Diane Cooke; and other interested citizens.

Mr. Chartier called the workshop meeting to order at 7:02 p.m.  The minutes of 2/18/10 were reviewed:  The following changes were made: First page, last paragraph, 4th sentence will read – He also stated that the Berne Comprehensive Plan Committee has a community survey, including questions about wind, which no other town had.  Also, on page 3, 3rd paragraph, 1st sentence will read – Testing decibel and sound levels by the building department was discussed,.  Mr. Rockmore made a motion to accept the minutes with the changes; Mr. Lippert seconded; all were in favor and the amended minutes were accepted.

Mr. Chartier stated that the planning board had invited speakers to make presentations this evening regarding the proposed residential wind ordinance that the board has been working on since January. A letter was sent to Mr. Dan Driscoll, but was returned due to an insufficient address; the secretary will resend an invitation to Mr. Driscoll for April’s workshop.

The first speaker was Leslie Lombardo. She is the Senior Planner for the Albany County Planning Board. She has been performing research over the past year into large scale and small scale wind energy facilities in New York State. She has been assisting local municipalities regarding local laws for commercial and small wind. Ms. Lombardo provided the board with the following documents:*

1. Suggested List of Components for a Local Law on Small Wind Energy Conversion Systems (WECS): Based on Research of Existing NY Town Local Laws as of 2010, by ACPB;

2. Memorandum and Order in the Matter of West Beekmantown Neighborhood Association vs. ZBA of the Town of Beekmantown, July 24, 2008; 

3. Model Wind Energy Facility Local Law for St. Lawrence County Municipalities; 

4. Guidelines for Review of Local Laws Affecting Small Wind Energy Production Facilities, December 2006; 

5. References and Information Sources for Municipalities Preparing Local Laws on Wind Energy Facilities, by ACPB December 2009;

6. Local Law No.1 of 2008, Entitled, “2007 Amendments to the Town of Bethany Zoning Law”; 

7. Town of Malone, New York Local Law No. (missing) – of 2006; 

8. Local Law Filing from NYS Department of State; Local Law No. 1 of 2008, Town of Brandon; 

9. Local Law Filing from NYS Department of State; Local Law No. 3 of 2005, Town of Eagle; and

10. “Small Wind in New York” by Jennifer Harvey, NYSERDA, PowerPoint presentation April 24, 2006.

Ms. Lombardo discussed model local laws to use from St. Lawrence County and that NYS Agriculture and Markets had a source list. She reviewed the above documents. She stated that most municipalities were combining large and small wind into one local law but that you could have two separate ones. Different zoning and lot size and height were discussed; testing and funds for testing. Mr. Rockmore stated that Hannah, Osterman & White presented a model ordinance at the Association of Towns Annual Meeting. Ms. Lombardo stated that the components in local laws were getting to be the same and there are only so many things you can consider. St. Lawrence has a very good ordinance and they have experience with commercial wind. Ms. Lombardo discussed that an outright ban on commercial wind can be overruled; there are regulations if it goes before the ZBA. She has seen this in two municipalities. Mr. Lippert asked if wind turbines were close to being determined a public utility. Ms. Lombardo stated she did not know the details of the debate over the public utility definition for commercial wind and that legislatures could pass laws to say they are public utilities, but the courts have decided on a case-to-case basis. There was discussion regarding NYSERDA incentives and whether tying into the grid for funding and selling excess electricity to the grid make you a commercial entity. Mr. Rockmore asked if there was anything in committee form in the NYS Legislature examining the utility question. Ms. Lombardo said it was not a top priority. 

Cheryl O’Connor said there is a siting rule before the legislature. Peter Sedlmeir said there is a 10% guideline for amount of sell back; the power companies can adapt to a 10% fluctuation in load, if there is more they have trouble keeping up with it. Ron Jordan said if you have joint property you couldn’t jointly use small wind in NY State. Ms. Lombardo said that point relates to minimum lot size; one unit per legal lot; if there are multiple property owners, then it is a joint application where the parcels are equal to the minimum acreage.

Ron Jordan asked if there has been any large wind sited in a community without a zoning ordinance in NYS. Ms. Lombardo said yes, Schoharie has a chart for setbacks and is primarily geared for commercial wind projects. Mr. Chartier stated that there are a significant number of communities in NYS that have no zoning. 

Mr. Cooke stated his opinion that the precedents are extremely clear that there be one subject per law on residential small wind and large wind; that the ruling is very specific and are talking about two subjects and we need to be clear and precise on what we are offering. Mr. Cooke stated it was important to follow the law. There was discussion on keeping the laws separate and contacting the town attorney, though there was agreement by most that small and large wind were, in fact, two aspects of the same topic. 

Mr. Cooke asked what criteria are used to accept or reject a comprehensive plan and what meets County criteria. Ms. Lombardo said the County never disapproves a comprehensive plan. She added that the County wouldn’t disapprove a local law regarding regulation of small wind turbines; the County is completely in favor of municipalities having such ordinances. They are here for technical assistance; she stated there is so much technical information available on this topic, and they would rather see all the regulations listed. Mr. Chartier suggested putting a provision in the local law to reserve the right to refer back to the comprehensive plan committee report. Ms. Lombardo said to use all expertise and put the details into the code. Mr. Cooke asked if there was a blueprint for reviewing a local law; Mr. Lippert said you need data in the law specific to your research. Ms. Lombardo said to look to court cases and see where the weaknesses are. There were comments regarding safety features, taxes, assessments, and tax exemptions for renewable energy facilities.

Mr. Peter Sedlmier, a member of the Wind Study Committee in Rensselaerville spoke about ice throw**.  He stated there was not a lot of good science on ice throw and predicting how far ice could be thrown was extremely complicated. He discussed the height of the tower in relation to how far the ice would go. Cheryl O’Connor stated she never saw ice throw from her neighbor’s windmill on Woodstock Road and Mr. Porlier, who owns one, said he has never experienced it. 

Mr. Sedlmier also spoke regarding shadow flicker**.  He discussed the height and distance of towers and the blade width as factors; the further away the less the shadow and flicker. Computer programs have been developed that take into account the topology of the land. Early morning and late afternoon are the critical times of day for generating shadows.

Joe Swaha from Sustainable Energy Development spoke. This company installs residential wind turbines and has been doing so for eight years in New York and Massachusetts. He is involved with construction and maintenance. The general rule of thumb for tower height is a minimum of 30 feet above any structure or tree so the blades turn in clear air. He said the biggest mistake homeowners make is thinking they have more wind than they do. AWS TrueWind is the standard source for predicting the wind resource. The safety issues involved are usually related to electrical issues, not being up to code; and inadequate grounding (surge protection), especially in rocky soil. Usually a third party inspector performs the electrical inspections; if tied to the grid the power company will do their own inspection. Ten kilowatts is the average size for residential wind turbines. All their installations are approved by a Professional Engineer.

There was discussion about problems with local building inspectors; Mr. Swaha said he hadn’t had a job get shut down, and they often do not get very involved in projects. Grounding was discussed along with maintenance. Mr. Swaha recommends security fencing around guy wires and anchors if the tower is located in a pasture.  He does not recommend installing anti-climb systems. Shutdown in bad weather was discussed. Mr. Swaha said there is a passive protection system; if the winds are too high it will force the blades parallel with the wind to feather the rotor; it can only handle so much force and will shut down to protect itself. The alternator and rotor is rated for 120mph winds.

Russ Pokorny, a resident of Knox spoke and gave a homeowner perspective. He has been off-grid since January 2006, with both a windmill and solar panels. He presented the board with a paper about how he installed and maintains his tower and turbine*.  He stated he went through a Knox Planning Board site review and hearing with no complications. He has not had any complaints from neighbors.

Mr. Chartier reviewed the two comparison charts titled, “Comparison of Critical Elements for Municipal Ordinances – Small Wind Energy Facilities”, and asked the board to review them for the next meeting. He looked at the ordinances already enacted and what elements and components are common to all of them. Mr. Lippert said the basis behind laws should be added and references the basis for decisions of the laws for the ordinance. Mr. Rockmore said the board should start talking about setbacks; noise; shadow flicker; resolve parameters. He felt the parameters could be a stumbling block and size and location and the other applicable elements should be looked at one at a time. Mr. Chartier said you could anticipate the kinds of turbines that will be built by looking at the NYSERDA approved list. Mr. Rockmore said the application process needs to be determined. Mr. Jordan said there should be plans for home-built ones. Mr. Chartier said he had a conversation with Kathy Moore of the Conservation Board about noise and standards for measuring sound.  It costs quite a lot of money to purchase testing equipment and requires specialized training. Mr. Cooke suggested doing a noise measurement only if there was a problem; keep it complaint specific. Ms. O’Connor said that the complainant and owner could both be liable for the cost of testing.

Mr. Chartier thanked everyone for coming.  Mr. Rockmore made a motion to adjourn the workshop, Ms. Hill-Brown seconded and the meeting was adjourned at 9:30 p.m.

Respectfully submitted by

Anita C. Clayton

Secretary

** These papers are on file in the Planning Board Wind Ordinance binder at the Town Hall.
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