TOWN OF BERNE

PLANNING BOARD

P.O. Box 57

Berne, New York  12023

REGULAR MEETING

Date: September 6, 2007

Present: Gerard Chartier, Chairman; Katherine Hill-Brown, Timothy Lippert, Alan Rockmore and Michael Vincent, Planning Board Members; Carol Crounse, Town Board Liaison; Albert Raymond, Conservation Board Member.

Guests: Haythem Bajouwa; Debra Bajouwa; Steven Khoury; Jeff Emmerich; Katrina Emmerich; Aline Galgay; Sean O’Connor; Susan Walter; William Berdan.

The Chairman called the meeting to order at 7:28 PM and the minutes from the previous meeting were reviewed. Mr. Vincent stated that a paragraph break and title should be added to page 1 after “Evangel” to read “Anthony”. Mr. Vincent made a motion to approve the minutes as amended. Mr. Rockmore seconded it. All were in favor.

Khoury – 128 Cedar Lane, Parcel ID No.70-1-3

Mr. Khoury wishes to construct a garage on his property. Mr. Khoury stated that the intent of the garage is to house his snow plow, adding that he plows the roadway for himself and his neighbors. Mr. Khoury stated that, during especially large snowfalls, the Town of Knox will plow Cedar Lane, otherwise, “We’re on our own”.  

Mr. Khoury stated that the garage will be 24’0” by 26’0”, with an 8’0” by 10’0” overhead door, three bay windows and a gable roof. Mr. Chartier questioned if the garage would be a prefabricated type, to which Mr. Khoury replied, “Yes”, adding that the material will be steel.

Mr. Chartier questioned the zoning of Mr. Khoury’s property, to which he replied “Agriculture”. It was clarified that Mr. Khoury’s property was in the Residential/Agriculture/Forestry (RAF) zone.

Mr. Chartier questioned the location of Cedar Lane. Mr. Khoury responded that Cedar Lane is located east of Thompsons Lake and northwest of Thacher Park Road (Albany County Route 157), along the Town of Knox boundary.

Mr. Chartier stated that the current side yard dimensions are 15’0” on the north side and 61’0” on the south side. The zoning ordinance requires 100’0” on one side and 75’0” on the other for a RAF zone. Therefore, an area variance would be required.

Mr. Rockmore questioned if any other structures were present on the property, to which Mr. Khoury replied, “No, just my home”.

Mr. Chartier stated that a site visit will be completed on September 20, 2007 and a report given at that evening’s Planning Board (PB) meeting. Mr. Chartier questioned Mr. Khoury as to a specific time for the site visit, to which Mr. Khoury replied that he would be available at any time. 

Mr. Chartier questioned if stakes were in place locating the proposed garage. Mr. Khoury responded that he would install stakes at the proposed location of the garage, adding that the property has been surveyed and staked. 

Mr. Vincent questioned if Mr. Khoury had paid the variance application fee, to which Mr. Khoury replied, “Yes”.

Mr. Chartier stated that, upon review of the site visit report, the PB will recommend for or against the area variance application, with that recommendation being forwarded to the Zoning Board of Appeals (ZBA) for action. 
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Bajouwa – 1609 Helderberg Trail, Parcel ID No.79-3-15

Mr. and Mrs. Bajouwa wish to build a deck onto the addition recently constructed at their home. In that the Bajouwa residence is located in a historic district, the zoning ordinance requires that modifications to the residence be reviewed by the PB.

Mr. and Mrs. Bajouwa submitted photographs of the existing addition, a schematic drawing of the new deck, a rendering of the new deck adjacent to the addition, and photographs of the type of railing they intended to install.

Mrs. Bajouwa stated that the siding on the new addition was reinstalled with the original material to “keep as close as possible” to the initial style of the home. 

Mrs. Bajouwa stated that the deck, to be installed at the rear French doors, will be 12’0” by 16’0” and constructed of pressure-treated wood, which will be stained in a year’s time. Mrs. Bajouwa added that the porch railing will be historic in style.

Mr. Chartier questioned if a site visit was completed by the PB prior to the construction of the addition. Mrs. Bajouwa replied, “No”, adding that their request was the first under the historic district zoning requirements. 

Mr. Bajouwa stated that all setback requirements are met.

Mr. Chartier suggested a motion to waive the site visit in that the information submitted by Mr. and Mrs. Bajouwa was valid. Mr. Lippert made the motion to waive the site visit. Mr. Vincent seconded the motion. All were in favor and the motion was granted.

Mr. Chartier requested that the Secretary forward a letter of approval to the Bajouwas, with a copy to Peter Schaming, Building and Zoning Administrator.

Hoffman/Walter – 1207 Switzkill Road, Parcel ID No.102-1-12

Ms. Aline Galgay represents Ms. Susan Walter and Mr. Mark Hoffman. Ms. Galgay stated that Ms. Walter and Mr. Hoffman own approximately 100 acres of land on Switzkill Road. Ms. Galgay added that, on the property, there is an old colonial home as well as a number of barns. Ms. Galgay stated that the barn to the left of the house and closest to the road is used as the farm stand for their Morning Fog Farm. Ms. Galgay stated that the barn has a concrete pad in front, parking and an apartment on the second floor.

Ms. Galgay stated that the applicants wish to lease out the apartment to a massage therapist, Ms. Crystal Keyes. Ms. Galgay submitted a narrative and special use permit application detailing their request. Ms. Galgay clarified that the hours of operation would be Monday, Wednesday and Friday from 8:00 AM to 7:00 PM, by appointment, with the possibility of operating five days a week. Ms. Galgay stated that the business would not be open continuously, only as needed.  Ms. Galgay added that operation of the business would be “minimally obtrusive”.

Ms. Galgay stated that there would be no changes to the structure, adding that, since operation would only be during daylight hours, no additional exterior lighting would be installed. Ms. Galgay stated that the applicants would like to install a sign, a prototype of which was included in the application, designed in such a way as to “fit in”. 

Ms. Galgay stated that Morning Fog Farm is an operating farm with livestock, organic vegetables and other products. Ms. Galgay stated that the intent of leasing the apartment to a massage therapist is to supplement the income on the farm.

Ms. Walter stated that, though the apartment could be rented to a live-in tenant, she would prefer not to have a full time resident.

Mr. Lippert questioned when the barn was constructed, to which Ms. Walter replied that it was “built in the 70’s”. Ms. Galgay stated that the apartment has a separate entrance.
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Hoffman/Walter (Continued)

Mr. Chartier questioned if the applicants’ request should be treated as a home occupation or as a separate business. Mr. Chartier added that certain home occupations are reviewed by the PB while others are reviewed by the ZBA. Mr. Chartier stated that the Town of Berne does not have zoning for a General/Commercial district. Mr. Lippert stated that there would be no more than one person employed in the business. Ms. Galgay stated that the request is not for a home occupation since Ms. Keyes is not the homeowner.

Mr. Lippert questioned the square footage of the building, to which Ms. Galgay replied approximately 24’0” by 24’0”, adding “about the size of a two car garage”.

Mr. Rockmore stated that Ms. Keyes would not be working for the owner of the property. Mr. Lippert questioned if the massage therapist could be hired by the property owner for a token amount. Ms. Galgay replied that the owner could operate the business.

Mr. Chartier stated that a site visit would be scheduled, then the application forwarded to the ZBA, who would coordinate the request with the zoning ordinance. Mr. Lippert stated that the PB’s opinion could be “clearly stated” in the review. Ms. Galgay questioned if the site visit would be completed prior to review by the ZBA. Mr. Chartier replied, “Yes”, adding that the ZBA schedules hearings based on need. 

Mr. Chartier stated that the site review will be completed on September 20, 2007, adding that, upon review of the site visit report, the PB will recommend for or against the special use permit application, with that recommendation being forwarded to the ZBA for action. Ms. Galgay requested that the PB conduct their visit when the entire building is accessible.

Ms. Galgay questioned if she should be present at the next PB meeting, to which Mr. Rockmore replied, “No”, adding that the owners can answer any questions.

Ms. Galgay questioned if the issue of an expanded farm stand raised at a previous meeting would also be discussed. It was stated that the expansion would be discussed at another time. 

Miller – 1085 Helderberg Trail, Parcel ID No.80-1-23.1

Note: For this issue, Mr. Vincent recused himself from the PB. Mr. Vincent’s mother-in-law, Ms. Francis Miller, is the owner of the property under review.

Mr. Vincent stated that his mother-in-law, Ms. Francis Miller, wishes to sell her property at 1085 Helderberg Trail. This property is located directly behind 1064 Helderberg Trail (Parcel ID No.80-1-23.2), 1082 Helderberg Trail (Parcel ID No.80-1-24) and 1086 Helderberg Trail (Parcel ID No.80-1-25). Ms. Miller wishes to retain five acres of the parcel as shown on the submitted site plan. The site plan indicates a dotted line which “squares off” the three properties mentioned above. Ms. Miller is selling the balance of the property to Katrina and Jeff Emmerich.

Mr. Emmerich stated that he would like to build a house on the property and was unsure if a variance was required to address the existing road frontage. Mr. Emmerich added that the zoning requires 300’0” of road frontage. Mr. Emmerich added that the road frontage for the parcel is broken up into a 240’0” length and a 60’0” length.

Mr. Chartier stated that each of the three property owners noted above would obtain portions of the Miller parcel. Mr. Chartier questioned if a variance would be required to address road frontage. Mr. Rockmore stated that the zoning ordinance does not specifically indicate that the road frontage must be a contiguous 300’0”.

Mr. Emmerich wants to ensure that, if he purchases the land, he can build a house. Mr. Vincent questioned the proposed location for the house. Mr. Emmerich stated that the house would be placed in the middle of the lot. Mr. Lippert stated that the parcel is an existing lot. Mr. Rockmore added that the existing road frontage would not be reduced. Mr. Vincent stated that the remainder of the property would be for agriculture. Mr. Emmerich agreed, adding that only one house would be constructed on the property, with a barn being constructed in “two to three years” and the balance of the land held in a “land bank” until 2011. Mr. Chartier questioned the hold on the property. Mr. Emmerich replied that a government subsidy would be received to forgo the planting of crops.
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Miller (Continued)

Mr. Lippert stated that Ms. Miller’s property, as it is currently laid out, predates the zoning ordinance. Mr. Chartier stated that the base parcel is not being revised, adding that the 300’0” road frontage requirement could be waived. Mr. Rockmore replied that a waiver would not be required since the road frontage is sufficient.

Mr. Vincent stated that a survey would be completed and new deeds drawn up for each parcel. 

Mr. Chartier questioned if a subdivision was required, to which Mr. Vincent replied, “No”, adding that the action would be a lot line adjustment. Mr. Chartier stated that a hearing would not be required. Mr. Rockmore stated that a survey should be completed and the lot lines adjusted.

Mr. Lippert questioned if there were any water features on the property. Mr. Emmerich stated that swales were cut at one time to dry out the land for planting.

Mr. Chartier polled the Board members as to their agreement on a lot line adjustment. All were in favor. Mr. Chartier directed Mr. Emmerich to complete the survey and revise the deeds.

Wissert – 1049 Huntersland Road, Parcel ID No.112-1-29

Mr. and Mrs. Wissert have submitted an area variance request to install a garage on their property at 1049 Huntersland Road. The Wisserts lost their home and one-car garage to a fire and will now be constructing a two car garage.

Note: Upon investigation after this meeting, it was determined that the Wissert property is an existing undersized lot. The intent is to place the garage at 5’0” from the side property line. The zoning ordinance requires 10’0”.

It was stated that a site visit was completed by the PB and a site inspection report issued. Mr. Rockmore stated that, at a previous PB meeting, a motion was made and approved to forward the request to the ZBA. Mr. Lippert stated, “I need to write the formal report”. The information will be forwarded to the ZBA for action.

Paris – 1174 Bradt Hollow Road, Parcel ID No.77-1-11.1, No.77-1-11.2, No.77-1-12 and No.78-2-21.1

Mr. Paris has submitted an application for a minor subdivision of his property at 1174 Bradt Hollow Road. Due to a scheduling error, a public hearing on the application was not held. A public hearing will be scheduled for October 4, 2007 and all adjacent landowners will contacted.

Anderson – 260 Willsie Road, Parcel ID No.102-2-16.2

Mr. Anderson wishes to subdivide the current 28.79 at 260 Willsie Road into three lots. Mr. Chartier stated that since the property is being divided into three lots, a private road would need to be constructed to Town specifications.

Mr. Chartier requested that road construction specifications be obtained from the Highway Superintendent, Raymond Storm, and forwarded to Mr. Anderson for his use in constructing a new road on the property. It was stated that building permits may not be issued until the new road is inspected and approved by Mr. Storm. 
Evangel Church – 1425 Helderberg Trail, Parcel ID No.79-3-27

Mr. Chartier stated that “not much has changed” on the Evangel Church issue, adding that a complete application for special use permit has not yet been received by the PB nor has an application been forwarded to the New York State Department of Environmental Conservation. Mr. Chartier stated that the PB is the lead agency for the project.

Mr. Chartier requested that a letter be forwarded to Mr. Lewis Buckman of Buckman & Whitbeck, P.C. as to the incomplete application, informing Mr. Buckman that no further action will be taken by the PB. Buckman & Whitbeck, P.C. is the engineer of record for the project.
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Pratt – 370 Woodstock Road, Parcel ID No.103-1-27

Mr. John Pratt has installed a windmill on his property at 370 Woodstock Road. Mr. Sean O’Connor, an adjacent landowner, was present at this meeting to voice his concerns on the windmill and its effects on his family. Mr. O’Connor brought a laptop computer on which he displayed a video of the windmill with sound and action. 
Mr. O’Connor stated that he is “looked at” as if he has “two heads” when he raises the issue of “shadow flicker”. Mr. O’Connor added that he also had general questions as to how the site visits to the Pratt property were performed and what comments were made. Mr. O’Connor stated “we were looking for notes” on the process and “haven’t come across anything”. Mr. O’Connor stated that he was trying to determine if any of “our concerns” were addressed prior to the windmill installation.

Mr. Chartier questioned who generated the video, whether it was a State entity or other group studying wind energy, to which Mr. O’Connor replied that he recorded the video from his property. Mr. O’Connor queued up the video and commented that the Town should consider the issues raised when they are “crafting a plan”. Mr. O’Connor stated that the windmill installation was creating an “onerous situation for my family”. Mr. O’Connor played the video for the Board members.

Mr. Rockmore questioned the term “shadow flicker”. Mr. O’Connor stated that, as the vanes turn, the sunlight “flickers”, as displayed in the video. Mr. O’Connor stated that the flickering is “all consuming”, adding that it is “affecting my daughter’s bedroom” and can have “serious health effects”. Mr. O’Connor added that the flickering is a “real phenomenon” which the Town must address. Mr. O’Connor stated that the flickering occurs throughout the month of August. 

Mr. O’Connor stated that the noise is also an issue, adding that it is “real” and had occurred continuously over the span of two and a half days. Mr. O’Connor added that his family “didn’t move to Woodstock Road for this”.

Mr. O’Connor stated that the Town is looking to Clinton, New York as an example of wind-generated power. Mr. O’Connor added that, if such an ordinance was adopted by the Town of Berne, he would have been able to voice his opinions on the issue.

Mr. Chartier questioned if Mr. O’Connor had additional copies of the video on DVD, to which Mr. O’Connor replied that he would obtain additional copies. Mr. Chartier stated that the PB and the Conservation Board (CB) “would appreciate a copy”.

Mr. O’Connor stated that his house value has decreased by forty percent since the installation of the windmill. Mr. O’Connor added that when he discussed the issue with Mr. Pratt, Mr. Pratt replied, “Move if you don’t like it”. Mr. O’Connor stated that his family “may have to abandon our property”. Mr. Chartier stated that he appreciated Mr. O’Connor bringing the issue to the attention of the PB, adding that the issue is “really interesting and very important that we saw it”. 

Mr. O’Connor questioned how Mr. Pratt’s application was approved and the environmental assessment form (EAF) reviewed. Mr. O’Connor added that, through the Freedom of Information Law, he was able to obtain a copy of the EAF and have it reviewed, stating that it was “adopted wholesale”. Mr. Chartier stated that the EAF was completed for the New York State Energy Research and Development Authority (NYSERDA), from which Mr. Pratt received funds to purchase and install the windmill. Mr. Chartier added that, if a person were to purchase and install a windmill without any public funding, the request for permit to construct “would have gone straight to Town”. Mr. Chartier stated that the zoning ordinance does not address windmills. Mr. O’Connor stated that the windmill is a structure. Mr. Chartier stated that the windmill does not violate the zoning ordinance. Mr. O’Connor stated that Mr. Chartier “admitted” that the windmill is a structure. Mr. O’Connor added that the windmill is over 35’0” tall, questioning why no variance was issued to address the height. Mr. Chartier answered that he was “unsure”. Mr. O’Connor questioned if the PB was the lead agency and “signed off on the EAF”, to which Mr. Chartier replied, “Yes”.

Mr. O’Connor thanked the Board for their time and left the meeting.
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Pratt (Continued)

Mr. Rockmore stated that he visited the Pratt property on a day with approximately 10 mile per hour winds, stopped at the front of the property and “didn’t hear a thing”. Mr. Chartier stated that the shadow flicker was “interesting”. Mr. Rockmore questioned if the shadow flicker was evident for two months of the year when the sun was low in the sky. Mr. Chartier replied that there are “two times” when the sun is lined up behind the windmill blades. Mr. Rockmore questioned who completed research on the shadow flicker, to which Mr. Chartier replied that the NYSERDA website has the information. Mr. Chartier added that a CD-ROM is available with a “ton of information” on wind energy.

Mr. Raymond stated that Kathleen Moore of the CB has drafted a set of regulations on wind energy. Mr. Chartier suggested that a joint meeting between the PB and the CB should be scheduled to discuss windmills. Mr. Rockmore questioned if comments would be discussed. Mr. Chartier replied that Terry Schwendeman, Chairperson of the CB, would like to discuss the issue with the Town Board.

Anthony – 132 East Hill Road, Parcel ID No.112-1-27

Mr. Anthony was granted a minor subdivision, with conditions, for his property at 132 East Hill Road. The PB reviewed the report by Paul Jeffers, Code Enforcement Officer, of his site visit on August 31, 2007. The report indicated that piles of debris remained on the property, an incomplete dwelling was located on Lot #2, and the driveway has not been used recently but it is clear.

Mr. Chartier requested that the Secretary forward a letter to Mr. Schaming, with copies to the Town Supervisor and Town Counsel, stating that Ms. Anthony has not abided by the stipulations set forth in the subdivision approval.

East Berne Hamlet Study

Mr. Chartier stated that Nan Stolzenburg, the Town planning advisor, has requested preliminary comments on the East Berne Hamlet study from the PB and other Boards. Mr. Chartier requested that the issue be discussed at the next PB meeting. Mr. Rockmore questioned if Ms. Stolzenburg should be present at that meeting. Mr. Chartier stated that Ms. Stolzenburg will be holding a public information meeting in the future. Mr. Chartier requested that Ms. Stolzenburg be contacted to attend the next meeting.

Other Business
Mr. Chartier stated that he spoke with Mr. Mark Raven. Mr. Raven works for a company that publishes local town meeting minutes in the Times Union. Mr. Chartier commended Mr. Raven on his work.

The Board reviewed the subdivision calculation sheet and found it to be suitable.

Mr. Lippert suggested that the PB and ZBA members should attend training sessions for work on the Boards through the Department of State or other entities.

Mr. Chartier stated that the budget for the PB must be submitted to the Town Clerk by September 15, 2007, adding that the budget should include funds for Ms. Stolzenburg and Lamont Engineering, the Town engineer. Mr. Rockmore questioned the amount of the 2006 budget, to which Mr. Chartier replied “$19,000.00” and included the purchase of a camera, docking hardware and a printer.

There being no further business before the Board, Mr. Rockmore made a motion to adjourn the meeting. Mr. Vincent seconded the motion. The meeting was adjourned at 9:18 PM.

Respectively submitted,

Jacqueline Murray, Secretary 
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