TOWN OF BERNE

ZONING BOARD OF APPEALS

P.O. Box 57

Berne, NY   12023

Date:  August 19, 2009

Present:  John Carsten, Acting Chairman; Terry Adams; Werner Knopp; George Gebe; Joseph Whipple, Code Enforcement Officer; Andrew Brick, Attorney representing the ZBA; James Fallon has recused himself.

Guests: Peter A Lynch, Attorney for Victor Procopio; John J. Henry, Attorney for Ann Letourneau; many citizens of the Helderberg Lake area.

PUBLIC HEARING

Mr. Carsten, Acting Chairman, called the hearing to order at 7:00 p.m.  He stated that this was an application to rescind a Certificate of Occupancy issued by the Building Inspector of the Town of Berne to Victor Procopio.  All appropriate notices were sent out as required.  This hearing is to review an application by Ann Letourneau, 44 Glenwood Drive, Town of Berne, represented by Whiteman, Osterman & Hanna, for a Notice of Appeal pursuant to Section 190-64A of the Town of Berne Zoning Ordinance to appeal a certificate of occupancy regarding property located at 36 Glenwood Drive in the Town of Berne.  Mr. Carsten asked the board members to introduce themselves and Andrew Brick is the attorney representing the ZBA on this matter.  Mr. Carsten stated that the Zoning Board is hearing this case pursuant to Zoning Law, Section 8, Item C, #1.  Mr. Carsten read the section. Mr. Carsten opened the floor to Mr. Henry of Whiteman, Osterman & Hanna to present his case at this time. 

Attorney John Henry introduced himself and stated that he represents Ann Letourneau, and is there tonight to challenge the Certificate of Occupancy issued to Victor Procopio at 36 Glenwood Drive.  Mr. Henry stated that the Certificate of Occupancy fails to comply with the Town of Berne Zoning Ordinance; the Town Code and the Bethlehem Watershed Regulations.  Mr. Henry stated that the septic system is located within 10 feet of the lake and 10 feet of adjacent property and that Ms. Letourneau is a regular user of the lake and it is important to her that the water quality be protected and preserved.  Mr. Henry stated that the sign off of the inspection from the Albany County Health Department does not comply with the conditions of the Zoning Ordinance.  He argued that this was not a replacement system and was a new septic system and therefore should be inspected by the Albany County Health Department. Attorney Andrew Brick asked Mr. Henry what documents he wanted added into this proceeding.  Mr. Henry listed the following documents be added:  Original letter from Whiteman, Osterman & Hanna dated 8/19/09 that was hand delivered to the Town of Berne regarding the Appeal to Zoning Board of Appeals from a Certificate of Occupancy Dated April 20, 2009 Regarding Property Located at 36 Glenwood Drive with Exhibit A, Building Permit Application, and Exhibit B, Affidavit of Lewis T. Buckman; Excerpt form the Town of Bethlehem Watershed Regulations, 10 NYCRR 100.18; Pictures of property dated 5/14/2001, 9/22/06, 8/22/07, showing the prior condition of the parcel, condition of property and new home construction; Survey of Ms. Letourneau’s property as an adjacent land owner; Letter date 8/17/09 from  Dr. Richard Sollazzo, stated Ms. Letourneau has a compromised immune system, with attached laboratory documentation; Correspondence from the Town of Berne dated 6/14/01 directing remediation and removal of the prior structure at 36 Glenwood Drive; Albany County Health Department letter dated 11/21/06 advising the town of non compliance, including attachments; Albany County Health Department letter dated 1/8/07 to Mr. Joshua L. Farrell, Esq., stating non compliance; Report from Hershberg Consulting Engineers dated 6/28/07 stating non compliance of the septic system with the Sanitation Code and the Town of Bethlehem Watershed Regulations. All these materials are requested to be considered part of this record.

Mr. Henry stated that it is a fact that the Certificate of Occupancy does not comply and asked what is the need for the level of resistance to get approval and sign off from the Albany County Health Department especially because of the close proximity to the lake.

Mr. Carsten asked the board if they had any questions at this time.  There were none and Attorney Peter Lynch was asked to present his case as the attorney for Victor Procopio.  Mr. Lynch requested the following documents be included in the record:  Letter dated 8/17/09 from Lynch & Hetman, PLLC, hand delivered to the Town of Berne with the following attachments: Letter dated 8/17/09 from Lynch & Hetman to Whiteman, Osterman & Hanna; letter dated 7/6/07 to Victor Procopio from the NYS Division of Code Enforcement with attached Fact Sheet and a copy of same addressed to Peter Schaming; copy of a letter dated 1/23/07 to Peter Schaming from the Albany County Department of Health; Affidavit of Peter Schaming dated 6/28/07; Affidavit of Lewis T. Buckman dated 6/28/07; Sewage System Design for Victor Procopio prepared by Buckman & Whitbeck dated 10/13/05;  Signed Petition to support the issuance of a Certificate of Occupancy to Victor Procopio.

Mr. Lynch stated that Mr. Schaming went above and beyond in making sure he had followed the law in issuing the Certificate of Occupancy. In 2001 he had contacted the Department of Health and was told they do not get involved in replacement systems.  A letter from Stephen Lukowski, P.E., Director, Division of Environmental Health Services, dated 6/23/07, admits that the Albany County Health Department does not review replacement systems.  Mr. Lynch stated referred 10NYCRR, Department of Health Sanitary Code Appendix 75A, a replacement septic system is not required to meet the design requirements of this code.  Mr. Lynch went on to describe the system that was designed by Buckman and Whitebeck and that Mr. Procopio spent $30,000 on this septic system; that it was high tech and would have no adverse effect to the lake.  Mr. Lynch told how Mr. Schaming went further and contacted the State New York Division of Code to find out what to do about existing septic systems.  He was told to have an engineer design the system, which Mr. Procopio did, and refers to a memo dated 8/31/05 and 7/6/07 from the NYS Division of Code Enforcement.    

The town found that the existing building in 2001 had to be removed and Mr. Procopio went to the Town Board and asked if he could remove it and replace it.  The Town Board said yes in 2001 and a building permit was issued.  Mr. Procopio reapplied for his permit every year.  Mr. Lynch went on to point out that all the lots around Helderberg Lake are non-conforming lots and it would be impossible for them to meet the setback requirements if their septic systems failed and they had to replace them.  Mr. Lynch went on to commend Mr. Schaming for his thoroughness and actions in reaching out to the County and State of New York. He also wanted to state that he had a petition signed by 33 property owners in support of Mr. Procopio’s Certificate of Occupancy. Mr. Lynch stated that the issuance of the Certificate of Occupancy should be upheld and thanked the board.

Mr. Carsten stated that he had received a letter from an adjoining landowner in support of Mr. Procopio, which he read and included as part of the record.  

Mr. Henry addressed the board again and reiterated his argument regarding new construction and replacement systems.

At this time Mr. Carsten asked the guests to speak.  Many concerned citizens spoke and all were in favor of what Mr. Procopio had done to the property, stating they were pleased to see the old debris removed and the improvements made which benefited everyone on the lake.  Residents stated they approved of the new septic system and welcomed it.  It was stated that Mr. Procopio did a lot of the work himself and neighbors helped out.  One resident said it was sad and disheartening to see Victor’s house empty and would like to see the job finished.  Reference was made to the fence that Ms. Letourneau put up blocking the view of the lake.  One resident was concerned that a precedent would be set and if anything went wrong with other systems that no one would be able to comply.  It was stated by one resident that the Town of Bethlehem tests the water 2-5 days a week and has never found a problem with leakage and there is more of a problem with bacteria from the geese.  All in all, the residents were in favor of Mr. Procopio keeping his Certificate of Occupancy.

After hearing everyone speak, Mr. Carsten stated that as of yesterday, he had two pieces of paper regarding this case and now has at least a ½ pound that was presented tonight and couldn’t possibly read it all.  He said to act on such a serious issue required more review and study.  The Chair would now entertain a motion to wait till a further date in order to review documentation.  Mr. Brick advised that a motion to close the public hearing could be made and reconvene at a later date at a public meeting.  Mr. Adams made a motion to close the public hearing; Mr. Gebe seconded, all were in favor and the public hearing was closed.   Mr. Carsten called for a motion to reserve the decision on appeal.  Mr. Gebe made the motion to reserve the decision on appeal for the public meeting; Mr. Knopp seconded and all were in favor.   Mr. Brick advised the board that a decision needed to be made within sixty-two (62) days. A public meeting of the Zoning Board of Appeals will be scheduled on September 16, 2009 at 7:00 p.m.

There being no further business before the board, Mr. Adams made a motion to adjourn, Mr. Knopp seconded and all were in favor and the meeting was adjourned at 8:15 p.m.

Respectfully submitted,

Anita C. Clayton

Secretary
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