TOWN OF BERNE

PLANNING BOARD

P. O. Box 57

Berne, NY   12023

REGULAR MEETING

Date:  July 3, 2008

Present:  Gerard Chartier, Chairman; Katherine Hill-Brown; Timothy Lippert; Alan Rockmore; Michael Vincent.

Guests:  Mary Beth Maxwell; Alberta Bouck; John Valachovic; Barbara DeGaetano; Marley DeGaetano; Anthony DeGaetano; Mia DeGaetano; Alison Mesick; Joann Lobao;

T. J. Malark.

Mr. Chartier called the meeting to order at 7:35 p.m.  The board member introduced themselves to the guests.  The minutes of 6/5/08 were reviewed.  Mr. Vincent made a motion to accept the minutes, Mr. Rockmore seconded and all were in favor.  The workshop minutes of 6/19/08 were reviewed.  Mr. Lippert made a motion to accept the minutes as written, Mr. Vincent seconded and all were in favor.

OLD BUSINESS

Evangel Church – 1425 Helderberg Trail; Parcel Id. No. 79-3-27

The secretary advised the board that a rehearing on the Special Use Permit application will be held on 7/7/08 at 7:30 p.m. before the Zoning Board of Appeals.  This is a rehearing from the original meeting of 5/21/08 due to the fact that all abutting property holders were not notified.  Mr. Rockmore and Mr. Vincent will attend the meeting.

Baron/Miller – 797 Gifford Hollow Rd.; Parcel Id. No. 102.-1-14.100

No further business at this time.

Mesick – 94 Simons Road; Parcel Id. No. 80.-1-2.200

Ms. Mesick presented the board with copies of the survey map, EAF and subdivision application.  Mr. Chartier spoke by telephone with Mr. Walrath, who performed the land survey. It was clarified that the property is on both sides of Simons Road.  Mr. Chartier read a July 3, 2008 letter written by Mr. Walrath on behalf of his client, requesting that the land on the north side of Simons Road not be surveyed.  He stated that it would be an unfair financial burden on Ms. Mesick. 

The maps were reviewed and the acreage and location was discussed.  Ms. Mesick is not creating any new lots but is recombining existing lands into 2 lots.  Mr. Chartier stated his opinion that a complete survey would be waived in this case.  Mr. Lippert asked if the owners would stay the same and Ms. Mesick answered yes.  Mr. Lippert requested that the drawing on the map be revised to show how the parcels are connected, the acreage involved, and to clearly identify lots 1 & 2.  The board members agreed to move forward with the subdivision.  A site visit will be performed on 7/17/08 at 6:00 p.m. and a public hearing will be scheduled on 8/7/08 at 7:30 p.m.

DeGaetano – 143 Brookhaven Dr., Parcel Id. No. 92.-1-40

This is a 2 lot subdivision for the construction of a single family house by Mia DeGaetano, their daughter. The members were informed that the new parcel will remain in the parent’s ownership.  Ms. DeGaetano stated that a percolation test was performed and she will contact the Albany County Health Department to request a copy of their review letter.  Mr. Lippert asked how the property is zoned.  It is zoned RAF.  The application is complete.  A site visit will be performed on 7/17/08 at 6:45 p.m. and a public hearing will be scheduled on 8/7/08 at 7:30 p.m.

Mary Beth Maxwell – 80 Main Street, Parcel Id. No. 80-2-28

Ms. Maxwell has requested a Special Use Permit to operate a mobile hot dog trailer on the property of Mr. Nicholson located at 80 Main Street in East Berne.  Ms. Maxwell stated that she has already purchased a used 8 foot by 24 foot food service trailer and had appointments scheduled with the Albany Fire Extinguisher Company and Granite Propane.

Mr. Chartier stated that as of the June 5, 2008 meeting Ms. Maxwell had not yet purchased a trailer. At that meeting, Mr. Chartier informed Ms. Maxwell that further review might be needed to see where this proposed business fit in the schedule of permitted uses in the Zoning Ordinance.  Mr. Chartier again read the two definitions of “Restaurant or café with no drive through” and “Restaurant or café with drive through.”  Both definitions refer to preparation or consumption of food inside a building, and mobile facilities are not mentioned.  

The board discussed how the proposed business would fit into the East Berne Hamlet.  At the June 5, 2008 meeting, members had requested a written business plan from Ms. Maxwell, including a sketch of where the trailer would be positioned, a photo and description of the trailer she was purchasing, what type of lights she would hang on the trailer, and including details discussed at that meeting.  Ms. Maxwell did not prepare a business plan as requested.  

Mr. Lippert asked about the road frontage.  The trailer would be set parallel to the front of the building with access from the street side.  It would sit 52 feet from the center of the road and the trailer measures 8’x24’.  It would be located to the left side of the parcel. Ms. Maxwell stated that the trailer would sit on that location all year and would not be taken off.

Mr. Lippert asked that if a mobile restaurant was not permitted in the Zoning Ordinance, why was the applicant going any further?  It does not legally fit anywhere in the ordinance. Mr. Rockmore stated that this use does not fit with a true definition of a restaurant in the commercial district.  It was also stated that it does not fit in with the character of the neighborhood, and aesthetics is a major concern.  Mr. Chartier suggested that Ms. Maxwell look on the Berne website at the East Berne Hamlet Study, which includes photos and descriptions of the type of commercial buildings preferred by the residents.  Mr. Lippert stated that the town would encourage people to build and occupy permanent structures and this spot would be perfect for another restaurant.  Mr. Chartier observed that several restaurants had previously been located in the building on this site.  A temporary unit would make it difficult for other restaurants in the area to compete with prices.

Mr. Chartier felt that the town could not approve this project, but Mr. Rockmore and Mr. Lippert advised Ms. Maxwell that she could still move forward with her application, but the end result would probably be denied.  They felt this project could not meet the criteria set by the town.  Mr. Lippert suggested that Ms. Maxwell do a mobile circuit, such as festivals, fairs and carnivals.  They also suggested that she could call other towns and villages to find areas which allowed vendors or mobile food service businesses.  

NEW BUSINESS

Bouck – 171 Rock Road; Parcel Id. No. 78.-3-31

Mrs. Bouck and her brother, John Litts, have acquired land from the estate of Jesse & Julia Litts, their parents, located along Highway 254 and Highway 1.  A majority of the property is located in the Town of Knox.  A lot line adjustment has been performed by the Knox Planning Board; apparently that board did not feel they needed a subdivision. The Town of Knox assumed lead agency status under S.E.Q.R., however there is no record that they contacted the Town of Berne.  Mrs. Bouck would like to subdivide the land located in Berne and Knox between her and her brother.  Both lots would have land in both towns.  The property for Mrs. Bouck would be 11.8 acres in the Town of Berne and .56 acres for Mr. Litts. 

Mrs. Bouck presented a survey performed by Mr. DeMis.  Mr. Rockmore stated that each town has different zoning laws and questioned how the Town of Knox looked at this application?  It was suggested that Mrs. Bouck contact the Chairman of the Planning Board in Knox to find out their requirements for subdividing land and to request a letter approving the division.

Mr. Chartier will look into procedures related to parcels in multiple townships.  This matter will be carried over to the next meeting on 8/7/08.

Malark – 1679 Helderberg Trail; Parcel Id. No. 79.1-1-44

Mr. Malark filed an application for a use variance to convert a one family dwelling into a two family dwelling.  The dwelling is situated on an undersized lot.  Mr. Malark applied for a building permit but was denied and advised that he needed to file for a use variance.  

He would like to convert the present dwelling into two apartments with two bedrooms each.  This would not affect the septic system or connection to the proposed sewer project.  There is parking for four cars.  He stated that he is not changing the outside structure but only the inside.

The Building and Zoning Administrator determined that a use variance is needed because, regardless of nothing being changed on the outside, you are creating a two family dwelling on an undersized lot, which Section VI – Non-Conforming Building, Uses and Lots, H.2 of the Zoning Ordinance states that “In any district where residences are permitted, such undersized non-conforming lots may be used for not more than one single family dwelling”, so cannot be done without a use variance. The Planning Board members felt that a request for a variance should not be needed for this application and requested the secretary to contact the Building Administrator asking him to look at this again and confirm the reason a variance is needed.

Mr. Vincent asked Mr. Malark to please look up the well log information on the property.  

Mr. Malark will be contacted as to the status of this matter.

Lobao – 1578 Helderberg Trail; Parcel Id. No. 79.1-1-31.100

Ms. Lobao installed a swimming pool without a permit. The pool is presently up and filled with water. The pool is 18 feet round.  She has an undersized lot of approximately 0.26 acres. The building permit was denied because she does not have a minimum of 15,000 sq. feet.  Ms. Lobao is applying for an area variance in order to obtain a building permit for an above ground pool.  Ms. Lobao had a survey of her property and showed where the pool is located. Measurements of the property were discussed and how close her neighbors were.  Ms. Lobao stated that the pool is totally fenced off and has a safety ladder with a locking mechanism.  She stated that she had to pay to have the pool filled with water as her well capacity was not adequate.

Mr. Lippert questioned the set back regulations and the lot size coverage.  Ms. Lobao stated that there was a house, shed and pool on the property.  Mr. Lippert felt that maybe 50% of her property was developed.  Mr. Lippert also asked about lighting and Ms. Lobao stated she had motion detector floodlights installed and they are directed down on the pool so as not to shine in her neighbor’s house. The board requested photos from Ms. Lobao and scheduled a site visit for 7/31/08 at 6:00 p.m.

OTHER BUSINESS

Albany County Planning Board Referrals – Mr. Chartier stated that some applications were not being filed with the ACPB as required, and read the requirements from Sections 239-l, -m and –n of the New York State General Municipal Law for filing.  They are as follows:

Any variance, site plan or special use permit with property lying within a distance of 500 feet of the boundary of a city, town or village, or from the boundary of any existing or proposed county or state park, or from the right-of-way of any existing or proposed county or state parkway or thruway, expressway or highway, or from the existing or proposed right-of-way of any stream or drainage channel owned by the county, or from county-or state-owned land on which a public building or institution is located or (except for area variance) from the boundary of a farm operation located in an agricultural district.

It was discussed how to handle the timing of this procedure so as not to unduly delay the time and applicant’s applications are processed and approved.  It was agreed to send the referral form and application as soon as an application is received.

Playground improvements – Mr. Chartier is working on a memo to the Town Board.  

Wind Energy  Facilities Ordinance – nothing to report at this time.

Comprehensive Plan – Mr. John Crosier has agreed to be part of the committee.

Agricultural Grant Application – nothing to report at this time.

Workshop Meetings – one more meeting on 7/17/08.

Berne Sewer Project – Mr. Conboy is working with the Town Engineers on easements.

Senior Housing Project – nothing to report at this time, developer is waiting on sewer district.

There being no further business before the board, Mr. Vincent made a motion to adjourn the meeting, Mr. Rockmore seconded and all were in favor.  The meeting was adjourned at 10:00 p.m.

Respectfully submitted,

Anita C. Clayton

Planning Board Secretary

