TOWN OF BERNE

PLANNING BOARD

P.O. Box 57

Berne, NY   12059

Date:  April 2, 2009

Present:  Gerard Chartier, Chairman; Timothy Lippert; Alan Rockmore; Michael Vincent; Wayne Emory, Town Board Liaison; Katherine Hill-Brown was absent.

Guests:  Eleanor Giebitz; Paul Giebitz, Jr.; Carver Laraway; Mike Caputo; Andy Brick, Esq.; Tim & Laurie Tryon; Jeff Emmerich.

Mr. Chartier called the meeting to order at 7:35 p.m.  The minutes of March 5, 2009 were reviewed.  Mr. Lippert mentioned the critical analysis of wind energy of 2007, published by the PSC and NYSERDA that he had submitted at the meeting.  Mr. Lippert made a motion to approve the minutes as noted.   Mr. Rockmore seconded the motion, all were in favor, and the minutes were approved.

OLD BUSINESS

Mann - Applicant was not present at this meeting.

Giebitz d/b/a Helderberg Bluestone & Marble – 138 Cole Hill Rd., Parcel Id. No. 115-1-17 and 115-1-18

Mr. Brick was present representing Carver Laraway as his attorney.  Mr. Laraway submitted updated mining maps.  It was stated that the boundaries are still the same and not much has changed.  Mr. Rockmore asked for clarification between Phase I and Phase II.  Mr. Laraway described the phases shown on the map.  Phase I has been mined over the years for bluestone.  The map shows the boundaries of Phase I and II together, the active area being mined, the stockpile of materials, and the cutting room.  Mr. Lippert asked where the retail location is and Mr. Laraway stated it is on Rt. 443, East Berne.  It was stated that Phase I and Phase II stays in the original format as approved by DEC.  Mr. Laraway stated that they cleaned up a lot of the existing piles of waste stone that were in the quarry.  Mr. Rockmore asked if the application for the Special Use Permit is for continuing to mine the bluestone and for crushing.  Mr. Brick stated that the original permit in 2003 allowed for crushing as well as excavating cut stone.  Both operations are intertwined and are seeking an extension of the original permit that was issued.  Mr. Brick stated he spoke with Attorney Conboy and said he also believed that they would be seeking an extension of the original permit and the conditions that were approved in 2003.  Mr. Rockmore asked which site that was approved for.  Mr. Laraway stated nothing has changed.  Mr. Rockmore asked if they will be working within the same boundaries set in 2003.  Mr. Rockmore again asked for clarification between Phase I and Phase II.  Mr. Laraway answered that it is mostly where they started taking rock from.  Mr. Brick stated that DEC likes to see the reclamation permit application with phases, to see what the current phasing is, just in terms so they can see where you’re removing stone.

Mr. Rockmore asked Mr. Laraway about the area of road he stated he would be paving.  Mr. Laraway stated he would be paving 300 feet from the entrance road.  Mr. Rockmore asked about the fencing requirement.  Mr. Laraway has agreed to fix the fencing and extend the fencing onto the other side of the road.  Mr. Laraway showed the fencing line on the map.  Mr. Whipple stated that the fence is 90% complete, is 6 feet high and orange nylon construction fencing.  Mr. Laraway assured Mr. Whipple that the fence would be complete within the next week or so.

Mr. Whipple contacted DEC.  Mr. Al Hewitt is the DEC Engineer responsible for this permit. The NYS permit (Article 23, Title 27, Mined Land Reclamation Permit) for the mine is also being renewed, and DEC faxed the original permit issued August 12, 2003.  The permit contains the same requirements set forth by Berne and DEC.  Mr. Rockmore asked if Mr. Whipple and Mr. Laraway agree with the conditions set by DEC.  Mr. Whipple stated some of the issues: that (1) the 1,000 gallon fuel tank has a containment system and placed in a spot where it is protected; Mr. Laraway agreed.  (2) A 6 foot safety fence be put up. That was agreed to and Mr. Whipple stated it is 90% complete, and (3) that Mr. Laraway put stone down and pave the first 300 feet of the entrance road.  All the roads need to be sprayed with adequate water or dust suppressants as often as needed to control dust.

Mr. Chartier asked if the stone crusher produced a lot of dust.  Mr. Laraway stated they use a foaming agent to control the dust that works very well.  Mr. Lippert asked where the water goes that is sprayed on the road.  Mr. Laraway said it is a very fine mist and doesn’t create a lot of runoff.  Also, the 300 feet of paving will help keep mud from hitting the main road. 

Mr. Whipple stated that another issue is the weight and size of the trucks.  Mr. Whipple did some research with other highway superintendents and with Mr. Jason Willett of the US Geological Survey (USGS).  He e-mailed figures and guidelines pertaining to the weight of a volume of different type stones.  The greatest weight is 1.50 tons for one cubic yard.  This would make the heaviest truck used weigh about 30 tons.  Mr. Laraway stated his largest truck is 34 tons for which he has permits.  Mr. Rockmore asked if there is a limit on tonnage for the highways used.  Mr. Whipple stated that he thought it was the size of the truck that mattered.  Mr. Vincent stated that safety was a concern with going down Cole Hill Road and being able to stop.  Mr. Laraway stated that the tractor trailer is actually safer than a single unit truck because it has more brakes.  Mr. Whipple stated that a scale could be set up if the trucks were too large.  Mr. Rockmore asked if there was a weight limitation on the road and Mr. Whipple responded no.  Mr. Laraway stated they pay a permit fee and it is controlled by the State and local police.  Mr. Chartier asked how often they are visited by the police and Mr. Laraway stated it was daily.  There is a scale on the loader bucket and the weight of every load can be read and recorded in the cab.  They limit the hauls to keep it legal.  If you are caught over your limit the fines are very hefty and can cause you to lose your permits.  Mr. Chartier asked Mrs. Giebitz what equipment they use for the retail stone part and she responded that smaller trucks are used.  Mr. Laraway stated that municipalities have access to the site and they use their own trucks; 70% of their stone stays on the hill.  

Mr. Whipple will make copies of the DEC permit and Mr. Laraway stated they renew the permits (Mined Land Reclamation) every five years.

Mr. Rockmore said the original Special Use Permit was issued on August 7, 2003 for 3 years with a 2 year extension and were they asking for the same terms.  It was answered yes, to coincide with DEC’s permit term.  It was stated that the Mine Safety & Health Administration (MSHA), a federal organization, inspects the site every two years.

Mr. Chartier wanted to reconcile a few matters.  A letter was sent by Mr. Schaming dated March 16, 2009.  Mr. Chartier read the letter which is contained in the file.  He stated that when reading it is sounded like Mr. Schaming was implying it was a new application.  Mr. Chartier contacted the town attorney for guidance but had not received a reply as of yet.  Attorney Brick stated he spoke with Attorney Conboy and said it was being viewed as a renewal of the previous Special Use Permit.  Mr. Whipple stated that payment of the fee did not mean it was an automatic renewal but a start to the process.  Mr. Giebitz stated that it took six months to get on board.  Mr. Chartier assured Mrs. Giebitz that they had no intention of shutting down the mine.  Mr. Whipple said the first priority was compliance with the terms of the original Special Use Permit and DEC’s permit (issued on 8/12/2003) and that the conditions are met or in the process of being met.  Mr. Lippert asked for a copy of the Special Use Permit.

Mr. Rockmore asked if there were any complaints in the last few years.  Mr. Giebitz said they did not know of any.

Mr. Laraway stated that the working hours are Monday through Friday from 6am to 6pm and they would be requesting Saturday hours from 7am- 12 noon.

Mr. Rockmore asked if the conditions on the original permit stated that a bond be issued both to DEC and the town.  Mr. Giebitz stated that there is a $60,000 bond with DEC and a $10,000 bond to the Town.  Mr. Brick stated that the bond to DEC was required under the Mined Lands Reclamation Act. And he was not sure why the town would need one.  It was stated that there is a $10,000 escrow account with the town to be used for engineer expenses.  Mr. Chartier was uncertain of the facts pertaining to the use of the escrow account over the last five years. A report from the Town’s Bookkeeper showed two escrow accounts, and it is in the process of being clarified.  Mr. Vincent stated that Glenn Paris was mining at one time.  Mr. Chartier stated there was a total draw of $800.80 to Lamont engineers and that the balance is still over $10,000.  Interest for five years would account for that.  Mr. Laraway recommended that it be reduced to $5,000.  Mr. Chartier stated his intent to have a regular statement and copies of invoices against the escrow sent to Mrs. Giebitz.

Mr. Rockmore stated that Mr. Chartier said Lamont engineers was out there for an inspection almost two years ago and should go out on a regular basis or when requested; it should be every year.  Mr. Rockmore suggested it should be clearly stated in the approval process.  Mr. Chartier stated his intent to request Lamont Engineers to review and report on the renewal application.

Mr. Rockmore questioned the decibel sound levels when blasting and how do you maintain that level.  Mr. Whipple stated that it is regulated in the DEC requirements regarding blasting.  Mr. Rockmore said he does not like conditions that no one understands because it leaves the issue open to challenge.  Mr. Lippert stated extra clarification is needed.  Mr. Giebitz stated that when the professional blasters come in it is monitored and regulated by DEC.

Mr. Lippert stated that the town did not want the mine to quadruple and to maintain and stay at the level it is now.  He asked about the conditions being applied for.  Mr. Brick stated that they would like to add the 20 yard capacity truck and Saturday morning operation from 7am to 12noon.

Mr. Lippert asked how Phase I and Phase II proceeded in the last five years and how they plan to proceed in the next five years and what is the life of the mine.  It was answered that Phase I would be approved for 3 years and Phase II would be approved prior to any work being completed.  When Phase I is done, Phase II would start.

Mr. Laraway stated the mine could run from 25 years and is used for supply and demand and they use progressive reclamation.  Mr. Lippert asked when each area is put to bed.  Mr. Laraway responded as an area is exhausted, you reclaim it.  Mr. Chartier stated that the Planning Board will request that you begin reclamation on a specific schedule.  He asked Mr. Laraway if they have an area to work on at the present time.  Mr. Laraway said that they commit to using best management practices, reclaiming the Grippy Lane Quarry and progressively work back towards the cutting house.  It is always better to reclaim as you go.

It was again stated that they are requesting use of a 35 ton truck and Saturday morning hours.  Mr. Whipple felt it was within the guidelines and not unreasonable.

Mr. Chartier stated that the Special Use Permit renewal would be approved by the ZBA and that the Planning Board would do the site plan review and make a written recommendation to the ZBA.  Mr. Brick stated that in reviewing the zoning code it is the intent to split up the functions of both boards.  Mr. Chartier stated that both boards share responsibility but the permit is approved by the ZBA.  Mr. Brick stated that the Planning Board can always make recommendations to the ZBA.

Mr. Chartier asked the board members if they had any additional topics to discuss.  Mr. Rockmore asked if there were complaints other than dust.  Mr. Whipple stated there were some complaints regarding blasting and water supplies.  DEC addresses the issue and states clearly that if blasting affects any wells that the permit user is responsible.  Mr. Rockmore asked where the closest well was.  They were not sure and Mrs. Giebitz said she hadn’t heard of any problems.

Mr. Lippert had questions regarding progressive reclamation and felt there were discrepancies of the DEC permit and what Helderberg Bluestone is proposing and would like to take a closer look and he recommends that the board members do the same.

Mr. Chartier suggested a site visit be set up and would like the Planning Board, Zoning Board, Conservation Board, Building Department and Lamont Engineers to be present.  A site visit was scheduled for April 11, 2009 at 8:30 a.m.  Mr. Rockmore stated he would like copies of Lamont’s past reports.

Mr. Rockmore stated that the mine will not be closed because of the Town’s inaction.  Mr. Chartier stated that they should continue to operate through compliance with the original permit.

NEW BUSINESS
Tryon – Laurie & Tim Tryon live on Peasley Road and would like to know what the process is to subdivide their land.  They own 120 acres with a house on it.  They have contacted Buckman and Whitbeck as surveyors.  They would like to subdivide the house with 10 acres to sell and keep the remaining lands.  Mr. Chartier stated that Buckman and Whitbeck are familiar with the town’s requirements and that a subdivision map, or plat, would be drawn showing Lots 1 and 2.  There is enough land to meet the zoning requirements.  They would need to file an application with the Building Department and be put on the agenda for a future planning board meeting.  

Mrs. Tryon asked if the percolation test could be waived because they own so much land.  Mr. Rockmore asked what their intentions were with the remaining land.  The Tryon’s stated that they wanted to leave it undeveloped.  Mr. Rockmore asked if there were any natural boundaries that could be used to establish boundary lines.  At this time their survey map was reviewed for property lines.  Mrs. Tryon stated that the back of the property connects to the Hyuck Preserve and Mr. Tryon stated the State uses a right of way for access. The engineers must identify any right of ways or easements that exist.

Mr. Chartier stated that, if there is no intent to develop the larger parcel at this time, the Board can partially waive the survey, and just survey the smaller parcel.  The map would show the large parcel in small scale and the lot with the house would be surveyed to establish boundaries.

Mrs. Tryon stated they would like to get this done, but they are not sure about selling it now.  Can they go ahead with the subdivision but keep it on one tax bill?  Mr. Chartier said that after the subdivision process is done, and new map is filed with Albany County and the Town Assessor, the property would be registered as two separate parcels with two tax bills.  Mr. Rockmore said they can get the survey done and not go further.  Mr. Lippert stated that if a buyer comes in and agrees to asking price but wants 15 acres with house, another survey and subdivision would need to be done.  Mr. Tryon wanted to know how much the taxes would change.  She was advised to contact Brian Crawford, the town assessor, but that by just subdividing it should not change.  Mr. Chartier said that if a survey is completed but a subdivision is not approved, they cannot sell the lot.  The subdivision procedure was explained and stated that it would take 3 months to complete, if the application was complete.  The Tryon’s thanked the board for their help.

Emmerich – Jeff Emmerich stated he was before the board also with questions regarding a subdivision.  He is in the process of doing a survey as there is discrepancy between the deed and tax maps regarding acreage.  The deed states 80 acres, but the tax maps state 100 acres.  He also stated that there is a discrepancy with the adjacent Nature Conservancy (TNC) boundaries.  He would like to subdivide the property on Bridge Road into 2 lots and keep one for a wood lot and hunting.

Mr. Rockmore asked again how big the parcel was.  Mr. Emmerich felt that it was over 100 acres but that the survey would be done in 2 weeks.  The property is located at 136 Bridge Road with a house on it.  He stated this was his mother’s house.

Mr. Lippert asked if there were any wet areas and Mr. Emmerich responded there is a large stream that runs along the edge of the road.  Mr. Vincent stated that it is very hilly.

Mr. Emmerich asked if it has to be buildable land to subdivide.  Mr. Lippert responded that you have to have a building envelope which means room for a house.  Mr. Chartier stated there are exemptions for farming and for additions to adjacent agricultural land, where there is no intent to build.  Mr. Emmerich stated that he did not want to sell the other lot but keep it as a wood lot.  Mr. Chartier said if the board felt the applicant was true to what they say and agreed to keep it as a wood lot, that they could go easy on the application requirements, because it is such a large parcel.  However, if it was later decided to build, it might be more difficult to get town and county approvals for access, water and septic. Mr. Emmerich asked if he would have to put in a bridge because it crosses the stream.  Mr. Lippert explained that you need to have access to the 40 acres.  Mr. Lippert asked if the stream runs along the entire parcel.  Mr. Emmerich said that it did, and the DEC gave him permission to drive through it.  There is no other way in unless you cross other parcels.  Mr. Rockmore stated that it should be looked at before going further.  Mr. Lippert asked if Bridge Road was paved and Mr. Emmerich stated it was dirt and stone.  Mr. Chartier suggested that Mr. Emmerich come back when the survey is done.  Mr. Lippert suggested that the wood lot be shown on the survey map.  Mr. Vincent stated that it was his opinion that the assessors do not like doing that.  Mr. Rockmore said that Mr. Emmerich would have to argue his case with them as to it being a wood lot or buildable lot.  Mr. Emmerich thanked the board and said he would schedule to be on the agenda when the survey was done.

OTHER BUSINESS

Comprehensive Plan Update - Mr. Chartier asked Mr. Lippert to comment on the comprehensive planning process.  Mr. Lippert stated they are working diligently on the community survey questions, which are extensive right now.  The survey is presently 12 pages long.  It is still early on and the wind energy questions are a big issue.  They are trying to figure out how to get those questions asked without causing too much alarm.  It is not going as quickly as they would like and know that 12 pages is too long.  It needs to be something digestible.  They do have test questions from five other towns and everything is being incorporated.  It is not a quick process.  Mr. Chartier asked if he could guess as to when the survey would be done and Mr. Lippert replied not yet.

Wind Energy Facilities - Mr. Chartier wanted to mention two things about wind. First, Rensselaerville has a wind study committee and a web site.  This group has met three times, and the meeting agenda, minutes and resources are posted on the internet.  He said it is amazing what they have accomplished so far and asked the board members to check it out.  He also noted that he attended the March 12th meeting of the Town of Knox Planning Board, which is considering whether to proceed with the drafting of an ordinance covering commercial and industrial turbines.

Mr. Chartier handed out copies of the Local Law #1 of 2009, known as the “Town of Berne Wind Energy Facilities Moratorium Law”, as well as copies of the Town Board’s resolution #8 regarding the adoption of the law on March 11, 2009.  Mr. Rockmore stated he was at the Town Board meeting and the resolution was passed; but there was no mention of the next step, and he wondered if the planning board should wait for direction.  Mr. Emery agreed that the Town Board has not discussed what will be done during the one year moratorium.  Gerry stated that in March 2007, the Town Board was presented a draft zoning ordinance and a plan for educating the boards and the public, but the Town Board had rejected that effort.

Mr. Rockmore stated that a motion was needed.  Until we receive some direction, Mr. Rockmore felt that we should wait.  Mr. Lippert also stated that there is no directive.  Mr. Chartier stated that an ordinance is not being worked on by anyone.  Mr. Lippert stated that it should be included in the comp plan committee doing the survey.  Mr. Emory stated that there are members from various boards sitting on the comp plan committee and they are part of the process.  Mr. Lippert stated that the only activity going on regarding wind is within the comp plan committee.  Mr. Chartier stated that the Planning Board has not been given direction to work on a separate residential wind ordinance.  Mr. Emory stated that further direction is waiting.  Mr. Rockmore reminded everyone about the joint planning meeting held with all the boards, and that the Planning Board and Conservation Board were supposed to be drafting a wind ordinance.  Mr. Chartier noted that that committee was comprised of representatives of the Planning, Conservation & Town Boards.  It was agreed that no further action would be taken until discussed with the Town Board.

Mr. Vincent distributed copies of the Duanesburg Wind Ordinance of 2008. He also wanted to mention that he took three pictures of the “frankenpine” at the Rensselaerville Institute; one from 1 mile away, then 2 miles away and only 50-60 feet from it.  He would like to take a closer look.  Mr. Lippert thought it looked great.  Mr. Chartier said he drove right up to it to look at it when it was being put up.  He stated that it sticks up much higher than anything else in the area, so it looks odd.  Mr. Rockmore thought it would be impossible to disguise it.  Mr. Lippert stated that a private individual in Rensslaerville went to put up a tower and it was rejected, but this one went right through.

Mr. Lippert wanted to state that he read the article in the Altamont Enterprise that Mr. Chartier was interviewed for, responding to a number of concerns raised regarding the Verizon cell tower on Long Road.  He felt it was an unemotional and factual response and was very well done.

There being no further business, Mr. Rockmore made a motion to adjourn.   Mr. Vincent seconded said motion and the meeting was adjourned at 9:30p.m.

Respectfully submitted,

Anita C. Clayton

Secretary

