TOWN OF BERNE

PLANNING BOARD

P.O. Box 57

Berne, NY   12059

Date:  April 16, 2009

Present:  Gerard Chartier, Chairman; Timothy Lippert; Alan Rockmore; Michael Vincent.  Katherine Hill-Brown and Wayne Emory, Town Board Liaison, were not present.

Guests:  Carver Laraway; Eleanor Giebitz; Paul Giebitz, jr.; Mike Caputo; Diane Dibble, Joe Whipple.

The meeting began at 7:35 p.m.

The board members decided to postpone review of the minutes of April 2, 2009 until the next meeting.

Diane Dibble – 2915 Berne Altamont Road

Mrs. Dibble explained that Mr. Schaming requested that she appear before the Planning Board in connection with a storage shed recently moved onto her property.  The shed is 8 feet by 12 feet, and was acquired from her neighbor.  She also mentioned plans to replace an existing front porch with an 8 foot by 8 foot deck.  The Board confirmed that Mrs. Dibble’s lot is not in the Historic District, but is in the TN/MU1 (Traditional Neighborhood Mixed Use) District.

Because there was no application folder or permit denial issued by the Building Department, the Chairman referred this matter back to Mr. Schaming for clarification.  Mrs. Dibble was thanked for her time and the Chair apologized for the confusion.

Giebitz d/b/a Helderberg Bluestone & Marble – 138 Cole Hill Road, Parcel Id. No. 115-1-17 and 115-1-18.

A correction was requested to the draft site visit report prepared by the Chairman.  Add that “the disturbed area percentage is approximately 65%.  Both Phase I and Phase II are active.”  

The Conservation Board site visit report was not available for this meeting.

Mr. Chartier informed the Board that he had spoken with Mr. Milan Jackson, Lamont Engineers, and that he authorized Milan to assist the Planning Board with the site plan review and also the annual inspection of the mine.  Mr. Jackson stated that he would be able to review and report back before the May 7, 2009 meeting, provided that the applicant provided all necessary material for his review.  Mr. Chartier indicated that this work would be billed against the existing escrow account.

The Chairman stated that he would ask the Secretary to notify all abutters of the pending application.

Mr. Chartier noted that the NYSDEC Mined Land Reclamation Permit was also in the renewal process, and that is will be important to coordinate with the DEC.

Mrs. Giebitz brought up the letter received from The Building Department.  Mr. Chartier explained that the letter stated that, just by virtue of paying the permit fee doesn’t make it the permit.  Mr. Laraway said they do not want to do anything to jeopardize the mining, but equipment needs to be brought in.  Mr. Chartier stated that so far they have the approval of the Town Supervisor and Town Attorney to continue the operation, provided the operation complies with the conditions of the original Special Use Permit. He also stated that, because of the DEC involvement and pending renewal of the State’s mining and reclamation permit, we want to be in concert with that. The town has not done anything so far contradictory to that objective.  Depending on what the Town’s engineer tells us, maybe something will change.  Mr. Chartier stated that he is being very honest and wants to be clear that something needs to be done with the reclamation plan and at least address those comments regarding the operation and reclamation of portions of the mine.  The applicant will need to commit to a schedule or specific time table for starting reclamation during the term of this new permit. The Planning Board would not be doing their job if we did not require this condition.  

It was asked if DEC was the lead agency on this and if the Planning Board follows their lead. It was noted that the DEC and the ZBA would each have to comply with NYS environmental review requirements for their respective permit approvals. 

Mr. Rockmore stated that the board cannot move ahead with this review until we receive reports from the Engineer and the Conservation Board.  He felt there a couple of things to be thinking about: (1) the changes the applicant requested from the original permit; they asked for modification of weight limits to go strictly by NYSDOT standards for the individual trucks and trailers used.  Personally, Mr. Rockmore sees nothing wrong with that, following the approved weight limits, so that should be a clear cut issue for approval by the Planning Board; and (2) Saturday operating hours.  Mr. Rockmore would like to see maybe a one year conditional approval of that request.  If there are no major complaints made to the town, Saturday hours would be extended to the full 3 year life of the permit.  Mr. Rockmore questioned at the last meeting if there had been any complaints, and since there haven’t been, he could not see any reason why they could not operate on Saturdays, as long as it doesn’t result in a bunch of complaints.  If complaints are made, then they would have to be reviewed and Saturday operation could cease.  It was asked if there had been complaints about blasting. Mr. Rockmore said it was addressed at the last meeting, and the only complaint was over dust.  Mr. Vincent said there have been some complaints, nothing in writing, just verbal.

Mr. Rockmore felt that there should be modification to the escrow account.  He stated that this was set up to protect the town and he believes it is unnecessarily high, and over the 5 year life of the original permit, it was only billed $800, and doesn’t feel that $10,000 of the applicant’s money needs to be kept in the escrow account.  Mr. Rockmore suggested reducing it to a $5,000 escrow account.  If the account is drawn below $5,000, that the applicant would be required to add money to it to keep it at that amount, and if it goes over to refund the amount above $5,000.  This could be accomplished by an annual audit of the account.  It was also recommended that, if there is any billing to the account, the applicant would receive a copy of the invoice. 

Mr. Rockmore felt that according to the Code Enforcement Officer, there should be an annual review or inspection by the Town Engineer.  

Mr. Chartier stated he wanted to be clear on the procedure that we are following: that the Planning Board does a site plan review and makes a written recommendation to the ZBA. The recommendation, including any conditions related to the escrow or an annual inspection, or any other matter, will be as specific as possible.  

We already spoke to Mrs. Giebitz about seeing copies of invoices and escrow statements.  Mr. Vincent made a recommendation to the Chairman to check with the Town Attorney because he believes the Town Attorney and Supervisor set the amount of escrow.  Mr. Chartier stated that he was going to do that.  Mr. Rockmore stated that they still could make a recommendation to them about the amount.  Mr. Lippert thought there was some language in the escrow that is other than engineering fees that we are responsible for maintaining as far as safety goes.  Mr. Chartier stated that the Town Board will set the escrow amount based on our recommendation, and the ZBA will hear the permit application but not make a decision on the escrow account.

Mr. Whipple asked where the water truck was filled.  Mr. Laraway said it is filled from the retention pond and pools in the quarry.  Mr. Whipple asked about the fuel tank alongside the cutting building and the tank with the nozzle on it.  It was answered that one is fuel for the electric generator and the other is to fuel the equipment. It was stated that it is a 300 gallon tank.  Mr. Whipple asked about any plans to get rid of the old water tank.  It was stated that it is filled with water this time of year because they need the water at the quarry to operate and cool the saw.  

Mr. Whipple said that he has gone over the original Special Use Permit and said there were a few questions about requesting limited Saturday hours.  Mr. Whipple spoke with Attorney Conboy and Supervisor Crosier to get some insight on why it did not contain Saturday hour operations.  They thought that it was to give the residents in the area a break each weekend from the use of the quarry.  Mr. Vincent felt that there probably wasn’t a need for it then and Mr. Laraway stated that there might not be one now but that he wanted to make sure that everything was covered so there wouldn’t be any problems.  

Mr. Whipple asked if the Planning Board allowed the increase in the actual weight of the material taken out of the quarry, would it decrease the number of trucks going out of the quarry. Mr. Laraway said “sure”.  The clarification again is to stay legal with the trucks.  Mr. Chartier stated that he understood that DOT regulations and permits are specific to each vehicle and that is posted on the trucks.  Mr. Laraway stated that each truck has a sheet stating the legal load and what not to exceed. There was discussion regarding the size and tonnage of the trucks.  Mr. Chartier said if NYSDOT permits the maximum weight for the trucks, are there any other factors or considerations dealing with the class of highway or bridge or the ownership of highway.  It was stated by Mr. Laraway that your permit regulates where you can go on a State highway and what bridges you can cross; you’re governed by the spacing on your axles.  Anything over 3% overweight of the maximum 170,000 pounds, you will lose your permit for 6 months and be fined   $280,000.  He stated that the permit fee is based on the truck capacity.  Mr. Chartier stated that the current language does not make a lot of sense and doesn’t fit well.  Mr. Rockmore stated that they should be relying on DOT, who is supposed to be the experts on this.  Mr. Whipple said that everyone he spoke to suggested limiting the size of the trucks going in and out of there.  Mr. Lippert stated that maybe it is to limit the activity on the site, and on a new project that Berne has not seen before and try to get the norms around how the mine is going to look and operate.  Mr. Chartier asked if there were any other comments regarding this issue.  Mr. Lippert asked if we have the trucks under control.  Mr. Chartier stated that he felt this was important, that if we all agree to make a recommendation that’s basically going to say that this is regulated by DOT, then it will fundamentally change the permit.  Mr. Rockmore stated that we have to assume that DOT knows what they are doing.  

Mr. Chartier stated that they were not only here to talk about Carver’s operation but also Helderberg Bluestone to permit the mine and all the activities that take place there.  Mr. Chartier asked that the blasting operations be described.  Paul Giebitz explained that blasting was done only twice last year.  They hired a drilling company and told them what they wanted to do, they figured out the tonnage they wanted, they did the drilling and then the blasting. They also take a seismograph reading and everyone receives a report.  Mr. Lippert asked if that is a one day operation and it was answered that it took about three days to set up the operation, but the blasting is over in a matter of seconds.  The blasting is done typically between 12 noon and 2 pm.  Mr. Lippert asked how far could the affects of that blasting penetrate and could it be felt off the site.  Mr. Lippert asked if they could test or monitor where the crack goes in the earth.  Mr. Laraway stated that the experts have proven that there is no correlation with wells and blasting.  Mr. Chartier asked if this blasting was for the materials operation or for mining the bluestone.  Helderberg does a very small blasting.  It was stated that for the blasting at the quarry for crushed stone, they only want to break the top off and just shake it so they can just pick it up with a loader.  The overlying layers are not used, but put aside for eventual reclamation.

Mr. Lippert asked Mr. Laraway to describe, in his own words, progressive reclamation and how it applies to Phase I and Phase II on the plan. Mr. Laraway said they would begin with the Phase 2 area and work back towards the cutting shed.

Mr. Rockmore asked if there was an estimated timetable and Mr. Laraway responded “No.”  Mr. Lippert asked what the elevation of the mine was when they started and how much deeper they will go. (Note:  The answer to this question was not recorded, and needs to be asked again.)

Mr. Chartier stated again that they will wait for a written report from Lamont Engineers and the Conservation Board before moving this permit application forward to the ZBA.  Mr. Giebitz asked if they were looking at another month or two for the permit renewal.  It was stated that it was most likely into June or July, and it would take that long because a public hearing would need to be scheduled before the Zoning Board of Appeals.

Mr. Chartier asked if a SEQR Assessment Form was filed with the application.  He stated that the applicant fills it out and sends it in with all the application forms.  Mr. Rockmore stressed that it is important that all papers are in order for the ZBA.  Mr. Laraway stated he would check on the SEQR form.  Mr. Vincent said that DEC had completed a SEQR assessment form on May 6, 2003 and filled out Parts I, II, and II.  Mr. Rockmore stated that it seemed that DEC took lead agency status last time.  Mr. Chartier advised that the Planning Board goes through the SEQR assessment form line by line, even though the Planning Board is not the Lead Agency.  This is to satisfy the board’s own due diligence.

Mr. Lippert said that in any action that is subject to SEQR review, that the local agency has the authority to issue a discretionary permit.  He stated that the Planning Board could reach out and be the lead agency as part of any coordinating review.  However, since the ZBA approves the Special Use Permit, it would be their responsibility to lead the review.

Mr. Chartier distributed photos of the site visit on April 11, 2009.

Romanowski – Mr. Vincent advised the board of the outcome of the ZBA hearing on April 15, 2009.  He stated that the SUP was denied.  The ZBA had reviewed all the papers and read the recommendation from the Planning Board and a letter from an adjacent landowner.  One neighbor was present who was in objection to the horse because it would contaminate her well.  Mr. Vincent stated that Mrs. Romanowski was advised by the Town Attorney, via an e-mail sent to the ZBA Chair, to look into a use variance.  He stated Mrs. Romanowski was extremely upset and said she was not giving up her horse.

There being no further business before the Planning Board, Alan made a motion to adjourn and was seconded by Mike.  The meeting was adjourned at 9:15 p.m.
Respectfully submitted by,

Anita C. Clayton

Secretary

