ZONING BOARD OF APPEALS

TOWN OF BERNE

P.O. Box 57

Berne, NY   12023

Date:  June 29, 2009

Present:  James Fallon, Chairman; John Carsten; Werner Knopp; William Conboy, Town Attorney; Wayne Emory, Town Board Liaison; Gerard Chartier, Planning Board Chairman; Tim Lippert, Planning Board member; Mike Vincent, Planning Board member; Joseph Whipple, Code Enforcement Officer; George Gebe arrived at 7:20 p.m.  Terry Adams was not in attendance.

Guests:  20 residents and concerned citizens attended and signed the sign-in sheet.

Mr. Fallon called the meeting to order at 7:00 p.m. and welcomed all the guests.  Mr. Fallon stated the board was meeting to hear 2 applications for renewal of Special Use Permits; they were two separate issues.  The board members introduced themselves and the town officials present also introduced themselves.

REGULAR MEETING

Mr. Fallon opened the regular meeting of the Zoning Board and the minutes of April 15, 2009 were reviewed.  Mr. Carsten made a motion to accept the minutes; Mr. Knopp seconded, all were in favor and the minutes were accepted.

Mr. Fallon received an application on 6/26/09 for an appeal to rescind an existing Certificate of Occupancy issued on 6/8/09 with supporting documentation, along with a check for filing fees also dated 6/8/09.  Mr. Fallon submitted the papers to the secretary and he Building & Zoning Administrator for processing.  Due to a conflict of interest, Mr. Fallon had to recluse himself, as his wife is an attorney for the law firm.  He appointed Mr. John Carsten as acting chairman to handle this matter.  Mr. Carsten accepted and Mr. Fallon thanked him.

There being no further business Mr. Carsten made a motion to close the business meeting; Mr. Knopp seconded and all were in favor.

PUBLIC HEARING

Evangel Church 

The public hearing commenced at 7:07 p.m.  Mr. Fallon stated that there was an application before the board for a renewal of a Special Use Permit, which was due to expire 7/7/09. Mr. Fallon asked the secretary if all proper notices were responded to which she answered yes and that there were no letters from adjoining landowners received.
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Mr. Jimmy Wong was present as a representative from the Church and was requesting to renew the Special Use Permit for another year.  They are still in the progress of working on the property and buildings; have completed a great deal of work but more work needs to be done.

Mr. Knopp read the previous conditions of the permit dated 7/7/08 which area filed in the applicant’s file.  Mr. Fallon read the recommendation from the Albany County Planning Board dated 6/23/09 (also in file).

At this time, Mr. Fallon opened the floor to the guests.  Mr. Leonard Derocher, who resides at 18 Merridale Drive, stated that he was under the impression that they were instructed not to camp out overnight and that all activities were to take place in the back.  On 10/11/08 his family was woken up at 12:45 pm from noise and a fire burning close to his property.  Mr. Derocher is very opposed to this project and has remained outspoken from the beginning.  He feels that as a resident he should be protected; he cannot sell his house with the potential of 200 people being allowed to camp there; feels it is detrimental to the neighborhood.  He stated that there have been trucks up and down Merridale Drive and it has created more traffic on his road.  He had people camping 100 feet fro his house.  As a taxpayer and resident, he wants to be protected from this. Mr. Fallon thanked him for his input.  Debbie Carney, one of the caretakers, stated that some people stayed in tents that evening.  She admitted they were and fault and Howard Carney, caretaker, apologized and they will try and stay away from his property line.  Mr. Derocher said that Mr. Carney apologized in May 2009 not in October, 2008, and sated it shouldn’t have happened.  The secretary read part of the minutes from 5/21/08 regarding camping.  Mr. Carsten asked if there were any other times Mr. Derocher was disturbed or just one time.  

Mr. Derocher stated there had not been any other instances but there have been people right at the edge of Merridale Drive.  Mr. Wang acknowledged the mistake and said they did walk and camp close to the creek and that they woke Mr. Derocher’s dogs, but there have not been ay other instances sine then.  Mr. Carsten said he recognizes the sensitivities and the Church should go out of their way to obviate concern and why would they let that happen.  Mr. Carney thought he should stay away after the incident and that is why he did not apologize immediately and has gone out of the way to accommodate Mr. Derocher.

Mr. Knopp asked if there has been work done on the dormitory.  Mr. Wong stated they have removed stairways which needed to be replaced; taken down some walls that were moldy and will be starting more repairs within the next both and will bring the staircases up to code with the Town along with the Albany County Health Department (ACHD).  Mr. Knopp asked about the old hotel and how they hare preventing vandalism inside.  He noticed that some work was done to close parts of it up, but it is not finished.  Mr. Wong  
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felt it was closed off enough to prevent any vandalism.  They had removed the windows on the lower levels and covered them with metal; it is not completely lock proof but closed off enough and doesn’t believe anyone has been in there.  Mr. Carney said I would be difficult to smash through the metal and Mrs. Carney said it was difficult to work in the winter as none of the building had heat.  Mr. Wong said they had taken care of the obvious regarding any trespassing issues with closing up the windows but they are far from restoring the building.  They cannot afford to take it down but do plan on painting it to make it look better.  Mr. Knopp stated that closing many windows was nice but the upper floor windows were still open and asked if there was weather damage and the front door is not secure.  Mr. Wong said the building is not weather tight and do have plans to close the other windows off.

Mr. Carsten asked if they had a time line to go forward.  Mr. Wong said they do not have exact dates but there is urgency for potable water and to have the septic finished.  The pump house has been rebuilt and they have new filters but need the engineers to approve what they have done so they can move forward.  The septic system is still being worked on with the engineers and has several options.  Mr. Wong said he had photographs they he could leave with the board showing the progress they have made.

Mr. Carsten asked how many people are coming up.  Mr. Wong answered anywhere from 6-25.  Mr. Carsten asked about sanitary facilities and Mr. Wong said they have one port-a- john.  Mr. Carney said they only need one port-a-john per 100 people and that it is serviced periodically.

Mr. Derocher again stated that he is absolutely against this renewal and the town should look out for their residents and taxpayer’s property interests.  Mr. Fallon read the section in the Zoning Ordinance regarding Special Use Permits and that there is reference to the value of the neighborhood being safeguarded.

Mr. Gebe asked about the ACHD and the ACPB.  He asked if people were being housed in any buildings.  Mr. Carney said no one was sleeping in the buildings; people were only in them during the day.  He spoke with people at the County as was told that if they had more than five (5) tents they would need a campground permit.  Mr. Gebe asked what they were looking for as a final outcome.  Mr. Wong stated that the final outcome would be a new permit for the final campsite, but are not there yet.  They need to entertain basic necessities; put in place enough details and would need to file for a new Special Use Permit.  He understands that there is a risk of them being denied a permit.

Mr. Fallon asked where they are today compared to last year and how much more time they would need to accomplish the next phase.  Mr. Wong felt they should accomplish
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what they need to with the next 7 months and felt the renewal for one year would be adequate and then apply for a new permit.  Mr. Carney stated the septic couldn’t be finished till April.  Mr. Wong said the documents are in place and that they are acceptable with the engineers and ACHD.

Mr. Carney asked if it was proper to respond to Mr. Derocher’s comments about the trucks.  He stated he was hauling scrap material off of the property and was using Merridale Avenue.  He wasn’t sure if it was a public or private road. Mrs. Boice, who works for the Berne Highway Department stated that it was a town road.   Mr. Carney said he was trying to patch things up with Mr. Derocher as will stay off that road.  Mr. Fallon said there was a concern about undue traffic hazards and congestion.  Mr. Carney said he only used a van and truck.  Mr. Wong asked what was deemed acceptable; they are trying to deal with and respect Mr. Derocher’s issues and are trying to create a balance.  Mr. Fallon said there is a right to go on the road and that felt a balance was trying to be obtained by Mr. Carney not using the road. 

At this time, Mr. Fallon read the SEQR process performed at the last hearing of July, 2008.  It was determined that this is a Type II action with no significant impact and was a negative declaration.  Mr. Fallon asked the board if they had any comments; there were none.  Mr. Fallon asked if the SEQR stays the same with the same attributes and called for a motion to accept the SEQR process.  Mr. Gebe moved to accept; Mr. Carsten seconded; all were in favor.

There being no other issues, Mr. Fallon asked the board to entertain a motion.  Mr. Carsten made a motion that the Special Use Permit be renewed for another year with the previous conditions, which were read again, and requested the 20 people be emphasized and would like to add that this Special Use Permit can be rescinded at any time if the applicants are at fault, which Mr. Fallon added they would be entitled to a hearing first.  Mr. Fallon amended the motion to include camping be limited to 4 or less tents in areas removed from adjoining resident at least 200 feet.  Also, in the event the permit needs to be renewed, the applicants need to reapply at least ninety (90) days before expiration and the renewal will be subject to the same review as a new application.  Mr. Gebe asked if conditions could be included regarding noise.  Mr. Fallon said that Special Use Permit is designed to address land use and asked the secretary to send the noise ordinance to the applicant.  Mr. Gebe rescinded his amendment to the motion.  Mr. Gebe seconded the motion, all responded aye and the motion was accepted with the conditions.

Mr. Fallon called for a motion to close the meeting; Mr. Carsten made a motion to close the meeting; Mr. Gebe seconded, all were in favor and the meeting was adjourned at 7:50 p.m.
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PUBLIC HEARING

Helderberg Bluestone & Marble

Mrs. Eleanor Giebitz was present as the applicant along with her attorney, Karen Moreau, Esq.  Mr. Fallon asked Mrs. Giebitz to address why she was before the Zoning Board.  Mrs. Giebitz stated that this is a request for a renewal of a Special Use Permit originally granted in 2003 run a crushing operation and continue quarry operations.

Mr. Fallon read the conditions of the Special Use Permit dated 8/7/03 (in original file); a letter from Helderberg Bluestone to Albany County Planning Board faxed 6/11/09; ACPB response of 6/18/09; the Planning Board’s site review of 4/18/09; Conservation Board’s site review of 4/11/09.  Mr. Fallon stated that they were in possession of the DEC permit dated 6/24/09.  Mr. Fallon asked the secretary if all the proper notifications were mailed and posted; she stated that they had been done.  Mr. Knopp read an email dated 6/29/09 from Mr. Chartier to Mr. Fallon.  Mr. Fallon referred to letters from Lamont Engineers and Ingalls & Associates regarding the reclamation process, truck sizes; blasting, noise and dust.

At this time Attorney Moreau asked if she could speak.  She stated that mining is a unique activity and how it relates to local Zoning Ordinances.  She stated that mining is regulated by the State and there are certain aspects regulated by the State that preempt town laws.  She read from the Conservation Law, Article 23 –2711 Permits and the Mine, Land Reclamation Act.  She also read from Section 23-2703 Declaration of policy.  (both sections are in file).  The sections deal with the town’s authority on mining activities and conditions placed on Special Use Permits.  Attorney Moreau discussed the conditions that were previously set and stated that many of them were already done; i.e. 100’ setback; dust control and issues of paving; fencing.  She stated that the hours of operation referenced in the DEC permit were consistent with the planning board’s recommendations.  Attorney Conboy stated that the Planning Board had not received the DEC permits before making their recommendations, as they were just received before this hearing.  Attorney Moreau stated that DEC has a great deal of expertise in mine land reclamation; that mining is a scientific process and DEC has the expertise regarding reclamation and the town can inspect in a reasonable manner.  She sated that it is reasonable for the Code Enforcement Officer to do inspections, but breathers get ruffled when a big brother type of attitude is used.  Attorney Moreau referred to the history of this mine and that it has been active since the mid 1950’s and the operation preceded the 1974 Zoning Ordinance and that the owners did approach the in 2003 to et a Special Use Permit.  Attorney Moreau is tiring to point out that they are not creating a new use, it was already there and case law allows for expansion of uses in conjunction with the DEC process and it is important to recognize that.  She stated that the truck capacity was not 
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the town’s to determine; that DOT has jurisdictions relating to truck capacity; weight and standards.  Attorney Moreau asked that in the process of public input, when someone makes a statement if they could state their name and address and if they reside there.  She then thanked the board.

At this time, Mr. Fallon opened the floor to comment.  Robert Mengel, 112 Grippy Lane, stated that they have been operating every Saturday for at least a year.  He listens to the grinders and front-end loaders from 6 am to 4 or 5 p.m., Monday through Friday, and requests that they not work on Saturdays.  He stated that on 6/19/09 blasting was done on an overcast day and the manufacturer clearly states that blasting should not be done on an overcast day.  The blast was so loud on that day that his daughter came crying to him from the sound of the blast.  He stated his house shook and he had an earache from the blast.   He was never notified and he did complain to DEC and was told blasting should not be done on cloudy, overcast days.  Mr. Mengel stated that the blasting operators know the conditions and regulations and why can’t they live by them.

Mr. Whipple stated that he spoke with Al Hewitt about overseeing conditions of the DEC permit regarding blasting.  Mr. Hewitt looked over the reports of blasting and stated they were in the low to medium range of what’s allowed.  Mr. Whipple questions what would happen at the higher end of blasting.  Mr. Hewitt said he would review the reports again but that blasting should not have occurred on an overcast day.  It was stated that a letter should be sent to notify everyone before a blast occurs.

Mr. Carver Laraway from Altamont, who runs the crushing operation out of the mine, stated that he will do a letter voluntarily and inform everyone of blasting.

Mary Kinnard, Cole Hill Road, stated she and her mother reside on the corner of Cole Hill Road and Watertrough Road and the property hasps been in her family for 100 years.  She asked if there was a decibel regulation regarding the trucks.  She said they are very loud and annoying and that all the loads are not covered and one day a truck went by and she was covered in rock dust.  She was glad to hear the recommendation from the Conservation Board regarding seismic recording because her window shook.  She stated that one of her neighbors used to keep a record of all the time her window shook.

Mr. Dave Wood, Operations Manager for Carver Laraway, said he had scheduled the shot for that Thursday and looks at all the Doppler radar in the area, and it stated that it would clear up in the afternoon.  He said they start to load at 7 a.m. and cannot sit on a shot once it is planned. He said the do 3 seismic reading every shot and stated that the seismic report was a 102-decibel and they sent the reports to DEC.  He said there have been no regular complaints other that this one blast.  Mr. Mengel said there were only 2 times that bothered him.  Mr. Laraway stated that it was definitely a screw-up.  Mr. Wood stated 

Zoning Board

Page 7

6/29/09

that they were within the guidelines; they cannot sit on a shot and cannot leave it in the ground overnight and it is better to do the shot.

Mr. Whipple asked Mr. Wood, as the Operations Manager, if he knew they were loading the trucks on Saturday.  Mr. Wood said they had just started and that most of it was maintenance work and had some runs on Saturdays.  Mr. Whipple asked if Mr. Wood was aware of the original conditions of the permit.  Mr. Wood said no he only know of the conditions of the DEC permit and never saw the conditions of the town’s permit.  Mr. Laraway confirmed this was true that he had just given him a copy today.

Mr. Whipple explained that he went up the quarry on 6/27/09 with the Sheriff’s to issue a stop work order on the trucks being loaded.  It was understood that the mine would operate under the conditions of the original permit and Saturday operations were not allowed.  He had permission to sit in Mrs. Sisson’s driveway and she stated they had been operating on Saturdays for more than a year. 

Mr. Fallon asked for the information from the Planning Board meeting stating that.  The secretary showed him the minutes of 4/2/09.  Mr. Fallon stated that the original Special Use Permit was issued on 8/7/03 for 3 years with an extension of 2 years and it had expired in 8/2003 and was just now being addressed in 6/2009.  He read the section of the Zoning Ordinate pertaining to Special use Permits.  Mr. Fallon stated that it was not the planning board’s authority to issue conditions to permits and also questioned why the process had gone on for almost a year.  Mr. Chartier responded that there was several practical matters pertained to the questions.  He stated that the renewal should have been accomplished in 2008 but the matter did not come to the planning board till months later.

Considering the time needed to review the application, it should have been received in May of 2008 but it was already 6 months late.  Knowing that, the board member did not want to be unfriendly to a long time standing member of the community.  There were many issues to be addressed and the Conservation and Planning Boards did site visits in April and felt the quarry was being well run at that time.  The Planning Board was not taking formal action to extend the permit, but was extending a courtesy for them to operate under the previous conditions while they were going through the process.

Mr. Fallon stated that it is the applicant’s responsibility to make sure they apply or reapply and make sure the process is addressed in plenty of time so that it did not expire; but it had and almost a year before it was addressed.   The Town Ordinance states approval is issued by the ZBA and can only be addressed by the issuing agency and not any other board.  He again stated that this expired in 2008 and it is just being addressed now, almost one year later.  Mr. Chartier stated that the minutes are sent to every board member and posted on the town’s website and is also a matter of public record and it 
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would be unfair to say that no one knew and letters were sent to Helderberg Bluestone to come in for the renewal.  Mr. Fallon sated the are here tonight to see if in can be renewed or not.

Jeff Ward, 160 Woodstock Road, asked if 2 crushers can be run at same time, he thought they could only have one.  Mr. Laraway said that one is a demo.

Patty Boice, 221 Woodstock Road, asked about #35 of the DEC permit regarding wells.  She wanted to know who was responsible for the impact on the wells and does ENCON make that determination.  Attorney Conboy stated that it was not their responsibility.

Tim Lippert, Planning Board member, stated that he supported Mr. Chartier’s response regarding the request for application.  The planning board and applicant were forthcoming to get the permit renewal, which brought us here tonight.  

Gordon Vincent, who lives opposite the quarry entrance, asked how many trucks are being used a day.   He stated they were coming out bumper to bumper.   It was stated that 5 trucks per hour were running.  Mr. Knopp said if they are working 6am-6p.m you could figure out the trucks per hour.  Mr. Laraway stated that other trucks operate out of the mine, Albany County, Westerlo and Rensselaerville, and it is hard to regulate.  Mr. Vincent asked if they all use the quarry and Mr. Laraway said yes.

Kevin Crosier, 353 Filkins Hill Road, said he was here tonight as a resident not the Town Supervisor.  As a resident he said he is concerned about the Saturday operation. He felt this was a big concern as people value their time at home on Saturday and they should not have to listen to the noise.

It was stated that Mr. Carver failed to give his operation manager the special use permit conditions and he agreed to have workers in the mine especially after many phone calls and the fence issue took 6 years to fix.  The mining is not opposed to but the residents should be watched out for regarding the blasting concerns, dust control and Saturday operations.

 Mr. Vincent said that living across from the entrance, there is dust constantly and the shifting to go out of the quarry and come up the hill creates too much noise and Saturday hours would be too much.  Mr. Knopp asked if 5 trucks per hour were too many.  Mr. Vincent said yes.

Mr. Carsten read the conditions of the 2003 permit and made the assumption that the principals of Helderberg Bluestone are aware of the conditions and if there are any problems with them.  Mrs. Giebitz said the $75,000 bond for the town was rescinded; 
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there was a 4-foot fence and that when the town came and inspected a 6-foot fence was put up.  They did have problems with deer knocking the fences down.  Mr. Carsten asked if the conditions of 6 years ago were fairly acceptable except the $75,000 bond; that he was looking for a starting point.  Mr. Wood and Mr. Laraway should have known about the conditions.  Mr. Laraway said that they would like Saturday hours as makeup days to substitute for rain days.  Mr. Carsten said they will deal with what we have to work with.  Mr. Carsten went over the recommendations from the planning board that modify the original conditions and saw the $75,000 bond was voided and the number of crushers had limitations.  Mr. Giebitz said they would like to ask for 2 crushers.

Attorney Conboy said there were inconsistencies with the hours of operation between the DEC permit and the Planning Board’s recommendations.  He felt they should be consistent with DEC and should be Monday through Friday, 7 a.m.- 6p.m. and blasting should be Monday through Friday, 10 a.m. – 5 p.m.

Mr. Fallon asked that the stop work process be explained.  Attorney Conboy said they were in violation of the conditions by operating on Saturday, which was not permitted.  Mr. Whipple cited them to comply with the conditions and if they failed to abide, further proceedings would take place.

Mr. Gebe asked about the allowable truck capacity from the original permit.  Mr. Carver explained the size with regard to cubic density of rock.  Mr. Gebe asked about the town $75,000 bonds of the original permit.  Mr. Laraway said that DEC holds the one bond for any reclamation.  Attorney Conboy stated that the town holds an escrow of $10,000.

Mr. Carsten said that one of the conditions of the 2003 permit was that the decibel levels of the crusher should be maintained at 85 db at the source and 68 db or less at a 50-foot distance. Mr. Laraway said that is normal and is measurable.  Mr. Laraway said they use a primary and secondary crusher and they are used as a team and all have the same measurable decibel.  Mr. Laraway said they could do a noise studio at the property line.  Mr. Knopp asked if they used 2 crushers in tandem, one feeding into another one.  Mr. Laraway said they use a single impacter and it doesn’t work if the rock is too hard.

Mr. Gebe again questioned the size of the trucks and weight per yard and was confused as to whose rules to follow.  Mr. Laraway said they follow the DOT rules ad having the town board’s regulate truck size is insane.  He has permits on all the trucks and they are registered.  Attorney Conboy stated that they satisfy the Albany County Planning Board and Department of Public Works.  Mr. Carsten asked if the town could regulate trucks on County Roads and Attorney Conboy sated only on town roads.  Attorney Moreau said the town doesn’t have the authority to determine capacity of trucks with regard to mining.  Attorney Conboy said that is arguable and pertinent to access.  Mr. Carsten said he appreciates the recognition of what the town want, not just the County.  Mr. Whipple said 
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the weight and size are for Carver’s trucks not the private vendors who have access to the mine.  Mr. Laraway said the other trucks are mostly town trucks.

Mr. Fallon asked for a brief explanation of Phase I and Phase II   Mr. Laraway explained the different Phases.  There was discussion regarding the working process of the phases .  Mr. Laraway stated that it was an oversight on his part that work was started without getting a permit.

Mr. Whipple stated that on his 5/11/09 site visit there was a fuel storage tank, which was acceptable.  He had pictures of another tank that was on the site, which was not acceptable.  Mr. Laraway said he was unaware of it and would look into it.  Mr. Knopp asked if there wee 2 crushers in that picture and Mr. Laraway said there was only one.

Mr. Lippert asked if there was a way to address the braking noise or downshifting.  Mr. Laraway said they can regulate it by turning off the jake brakes and will address that.

Mr. Fallon asked Attorney Conboy to again clarify the stop work order.  Attorney Conboy said that once there is a notice of violation, the person cited needs to comply.  Mr. Fallon asked what the next step would be if they continued to work on Saturdays.  Attorney Conboy said that he would be contacted regarding the actions to be taken.  Attorney Conboy stated that it would go before the courts.  Mr. Fallon asked if it would be a Zoning Board issue and Attorney Conboy said it would be up to the courts.

Mr. Knopp asked the applicant what changes were being requested.  Mrs. Giebitz said they would like 2 crushers and Saturday hours.

Christine Sisson, 123 Cole Hill Road, stated she would like to be notified of blasting.

Mr. Mike Vincent, planning board member, said they had done a lot of homework and tried to cover everything. He stayed that Mr. Laraway is not responsible for other people who use the quarry.  The planning board used due diligence and covered the basis in a proper manner.  Mr. Fallon acknowledged that and thanked the planning board and conservation board for their work and recommendations.

Mr. Gordon Vincent showed the board members the parts of trucks he had picked up off the pavement and again said there is so much dust.

Mr. Knopp said that the Special Use Permit was issued to Helderberg Bluestone in 2003 and questions are being addressed to Mr. Laraway.  It was stated that Mr. Laraway runs the crushing side of the quarry and Helderberg mines the bluestone.  Mr. Knopp asked if Mr. Laraway contracted with Helderberg Bluestone.  That was confirmed.  
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Mr. Mengel said that on 6/1/909 he called Helderberg Bluestone reading that blast and was told that they didn’t know when Mr. Laraway blasts.  Ms. Giebitz stated that she his usually out of the office on Fridays and that the part time secretary did not know.

There was more discussion regarding seismograph readings and the regulations by DEC.

Mr. McCann, 230 Woodstock Road, asked if whatever the town decides could be superceded by DEC.  Attorney Conboy said the hours proposed by the planning board were more than permitted by DEC and the hours should be consistent but the permit had not been issued at the time.  The town has the ability to restrict the Saturday hours.

Mr. Fallon discussed the SEQR process.  The form submitted in 2003, along with a new one from the applicant was reviewed   Mr. Fallon if there was any input from the board members.  There were none.  He stated that the original permit was issued under a Type II action with no significant impact making it a negative declaration.  He asked if the board agreed and they responded yes.  Mr. Fallon called for a motion to accept the SEQR determination.  Mr. Carsten made a motion to accept the SEQR determination, Mr. Knopp seconded and all were in favor.

Mr. Fallon said he appreciated the input from the Planning Board and Conservation Board but there is an issue on where the application stands now.  The original permit was issued on  8/7/03 for 3 years with a 2-year extension, which would expire in 8/8/08.  He again questioned where the permit stands now.  Mr. Knopp asked the board members if they felt it should be backdated to 2008 because it is overdue.  Attorney Conboy stated that the expiration from the original date would bring it to 2008. Mr. Fallon again asked for the status of the permit and where it stands now.  The applicant had 5 years to renew and they are almost into an additional year.  Mr. Carsten stated that you can’t change that.  He does not believe a permit exists and they are acting in violation.  It should be taken from this point forward.  He will not agree to backdate it.  Mr. Knopp stated that should the new renewal be dates as of 2008, not 2009, because they have already used up a year.  Mr. Fallon said it should be dated and issued on the date the board decides.  Attorney Moreau asked the board and audience to take a common sense approach.  She stated she was not the attorney in 2003 and would have argued that the mining operation was grand fathered in.  She stated the applicant was trying to do the right thing when they applied in 2003.  She stated that as a business operator you are not always thinking a year ahead and they do not have control over how long it takes.  Boards operate within timelines but it can take time and the applicant was being a good neighbor and is trying to address the town requirements.  Should it be the intent of the board to make it difficult for a citizen to do business with good intent; they should not be penalized because of discrepancies about time.  The mine is there; they have a right to mine and are truing to be a good neighbor.
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Mrs. Giebitz stated that when the permit expired in 8/08 they applied for a renewal in 9/08 and the matter was not heard until March 2009.  Mr. Mendel said he doesn’t want to see them get closed down for a lost permit; it is a big business.  Attorney Moreau stated they did not need a permit in the first place.  Mr. Fallon stated that they will address the conditions of the permit and go forward.

Mr. Carsten said he is ready to make a motion for the permit to go forward; that the past is the past and are not trying to punish people; the permit is expired.  Mr. Gebe asked if the applicant should have come to the ZA first.  Mr. Fallon said it is the responsibility of the applicant to come to us and up to the town for enforcement.  The applicant is responsible to come to the town.  Mr. Knopp asked if the board is trying to reissue or continue a Special Use Permit with added conditions to Helderberg Bluestone.  Mr. Fallon said if the permit is expired it would not be continued and would be a new permit.  Mr. Knopp said that is why he was addressing the start date of 2008.  Mr. Fallon said it is the same process; all applications go through the same initial process.  Attorney Moreau stated that it is the same if it’s a renewal or new permit; same process, same criteria.  Mr. Fallon stated the process for renewing a permit.  Attorney Conboy stated that everyone agrees it’s expired and the board should vote.  Mr. Gebe made a motion that the permit has expired 5 years from the date it was issued in August 2008.  Mr. Knopp seconded the motion and all were in favor.

Mr. Carsten stated that he would like to make changes to the conditions of the permit before a motion is made.  There will be no Saturday hours; mandatory notice of blasting to all residents; no more than 4 blasts per month; monitoring of decibels to take place and to maintain 85 db at source and 68 db or less at a 50 foot distance or DEC guideline at property line; eliminating both $75,000 bond setup from original conditions; working hours will be from 7 am to 6 pm.

Attorney Conboy stated that the time for blasting should be added; 10 am to 5 pm, Monday through Friday and Mr. Carsten stated none on the weekends.  Mr. Gebe asked who sets the escrow amount of $10,000. Attorney Conboy stated the town board sets it an it is not controlled by the ZBA.  Mr. Gebe would like to add that the jake brakes are limited on town roads.  Mr. Carver asked if he could use a voluntary list of people to contact on blasting days; he said some people do not want to be called.  He could go door to door with adjoining property holders within one-half mile.  Mr. Carver said notice would be given the day before a blast.  Mr. Carsten said that he would like to add #1 of the Planning Board’s recommendation regarding annual inspection.  Mr. Fallon read the recommendations submitted to him from the Planning Board.  Mr. Chartier asked if the language in the DEC permit #28 and #29, could be adopted regarding blasting & seismograph and instead of optional making it mandatory.
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Mr. Fallon read the concerns from the Conservation Board regarding storm water runoff and drainage.  The letter from Ingalls & Associates addressed that issue. 

Mr. Carver stated that they are monitored by DMV and emissions are monitored by DEC.

Mr. Fallon read the ACPB recommendations and asked if they had a SPDES permit for the quarry.  It was stated they did not and one was not needed.  Attorney Conboy sated that the condition should be added that the applicant is obligated to comply with the Albany County Department of Public Works.

Mr. Laraway stated that a second crusher is needed for efficiency and they will measure decibels at the property line.  Mr. Whipple asked who is responsible for monitoring and making sure the levels are accurate and true.  Mr. Laraway responded that they use an outside firm and it is a one-time monitor.  Mr. Knopp asked if the decibel level would be checked when running 2 crushers at the same time.  Mr. Laraway said yes; it would be taken at the property line at Grippy Lane.  Mr. Giebitz stated that the decibel levels are set by DEC and cannot come up with their own theory.  Mr. Gebe said the old permit was 85 db at source and 60 db at line.  Mr. Laraway said DEC sets it at 68db at property line; the nearest receptor is Grippy Lane.  Mr. Carsten asked if there was any objection to the town using their own testing.  Mr. Laraway said no.  Mr. Whipple asked if the language in #34 of the DEC permit could be incorporated into the conditions and if the monitoring could be done at least once a year.  Attorney Conboy said they could do and take the money from the escrow to pay for the test.  

Mr. Gebe recommended that the reclamation plan be reference and the current depth of blasting are stated and that a licensed contractor will do all blasting and drilling.

Mr. Fallon stated that a condition of the permit would be that the applicant will need to reapply 180 days prior to expiration and the renewal will be subject to the same review as a new application.  It was stated that the enforcement of the Special Use Permit will be the responsibility of the Code Enforcement Officer.

Mrs. Kinnard asked again about the regulations of the seismograph.  Mr. Fallon read #29 of the DEC permit.  

Mr. Carsten made a motion to accept the conditions; Mr. Gebe second and all were in favor of accepting the conditions.

Mr. Carsten made a motion to issue the Special Use Permit with the conditions for a 3 year period with a 2 year extension, which is the maximum allowed by the Town 
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Ordinance, with review at the option of the board, dated June 29, 2009. Mr. Fallon seconded the motion and all were in favor.

There was discussion between Mr. Chartier and Mr. Laraway regarding the updated cross sections.  It was agreed that they would be furnished to the town every 5 years and at least 180 days before the permit is up for renewal.

There being no further business before the board, Mr. Gebe made a motion to adjourn, Mr. Fallon seconded the motion, all were in favor and the meeting was adjourned at 10:45 pm.

Respectfully submitted,

Anita C. Clayton,

Secretary
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